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The authors of this book share a concern 
for the state of law and democracy in our 
country, which to many seems to have 
deteriorated badly. Deep changes are 
visible in a wide array of phenomena: 
judicial opinions, the teaching of law, 
legal practice, international relations, 
legal scholarship, congressional 
deliberations, and the culture of 
contemporary politics. In each of these 
intersections between law, culture, and 
politics, traditional expectations have 
been transformed in ways that pose 
a threat to the continued vitality and 
authority of law and democracy. 

The authors analyze specific instances 
in which such a decline has occurred 
or is threatened, tracing them to “the 
empire of force,” a phrase borrowed from 
Simone Weil. This French intellectual 
applied the term not only to the brute 
force used by police and soldiers but, 
more broadly, to the underlying ways 
of thinking, talking, and imagining 
that make that sort of force possible, 
including propaganda, unexamined 
ideology, sentimental clichés, and 
politics by buzzwords, all familiar 
cultural forms. 

Based on the underlying crisis and 
its causes, the editors and authors of 
these essays agree that neither law nor 
democracy can survive where the empire 
of force dominates. Yet each manages to 
find a ground for hope in our legal and 
democratic culture. 
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INTRODUCTION 


This book has its origin in a sense that is shared by the editors and the au- 
thors of this book, all people of the law, that in the past couple of decades 
our public world has been changing under our feet faster than we can see or 
understand it, especially with respect to the fundamental character of law 
and democracy. The changes we speak of show up in judicial opinions, 
congressional deliberations, executive-branch legal advice, international 
relations, national politics, the nature of law practice, law teaching, legal 
scholarship, in fact in virtually every aspect of our professional lives. In 
each of these fields our expectations are repeatedly thwarted or upset, of- 
ten in ways that do not seem good. 

But prevalent and persistent as they are, these changes are hard to 
identify, let alone understand. The response we made to this situation was 
to come together in a conference at the University of Michigan in April 
2007. The idea was not that we would give papers of the usual scholarly 
kind but that each of us would pause and ask ourselves what, of all the 
things that might be said, most needs to be said at this moment in our his- 
tory. We encouraged each other to say whatever was actually on our minds, 
and to say it directly, in whatever form seemed best. Of course different 
people saw things differently and spoke differently about them. To reflect 
and express these differences was indeed one point of the conference as it 
is of this book as well. 

The authors of these essays share no set of premises or conclusions, 
no common program for action. We disagree among ourselves on many is- 
sues, both in our underlying moral commitments and about what changes 
we would like to see in the world of public and political action. What we do 
share is a belief in the value of living speech, a kind of discussion and de- 
bate that works by the candid expression of the speakers’ minds and hearts. 
It would be a shallow optimism that assumed such discussions would lead 
inexorably to agreement. But we believe that it is only through such discus- 
sion, such speech, that a humane and democratic society can have its life. 

Our hope is that in this book these distinct voices, talking openly and 
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authentically about different aspects of the cultural and political transfor- 
mation in the midst of which we find ourselves, will define a topic of 
thought and concern of interest to others. At the same time we hope it will 
demonstrate a way of addressing this topic, through collective conversa- 
tion—both the conversation reflected in the pages of this book and the 
conversation we hope to stimulate between this book and its readers, and 
among its readers as well. We hope, that is, that the reader can read these 
essays as if he were going to contribute one of his own, and, with such a 
cast of mind, think about what his own perceptions are of the changes tak- 
ing place in law and democracy; ask himself how he would speak about 
them; imagine how he would hope others might respond; and so on. 

Each of the essays focuses on a different issue, or set of issues, and 
each of course expresses the perceptions and judgments of an individual 
mind and person. As one might expect, many of the essays reflect what is 
seen as a decline or degeneration in our legal and political culture. But it is 
also true that each in its own way articulates a way of proceeding on these 
conditions—a ground of hope, in fact. We hope that the book as a whole 
does this too. 

The phrase in our title, “the empire of force,” comes from Simone 
Weil’s famous essay on the I/ad, where she uses it to mean not only brute 
force of the kind sometimes employed by policemen and soldiers but, 
more deeply, the ways of thinking and talking and imagining that make 
that sort of brute force possible: propaganda, advertising, politics by buzz- 
word and cliché, and so on. In this essay she does not give these words any 
fixed conceptual meaning but uses them to point to the forces, both inter- 
nal and external, that move us to deny the full humanity of other people 
and to trivialize or devalue their experience. 

We have used the phrase in a similarly open way, both in our invitation 
to the conference and in the title to this book, not with the idea that it had 
an established meaning or with the aim that these essays would collectively 
achieve such a definition. Rather, we used it first as a way of asking a ques- 
tion of the speakers at the conference, and use it now as a way of asking the 
same question of the reader of this book: Do you have the sense that our 
world, especially the part of it associated with law and democracy, has be- 
come increasingly subject to the forces of dehumanization? If so, how can 
you—and we—begin to define and think about what those forces are and 
how they might be exposed and resisted? To do this is especially difficult 
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because these forces are likely to operate not in an obvious way that makes 
us aware and conscious of them but somehow beneath the surface of our 
experience, masked by their very familiarity. In asking these questions we 
are thus trying to draw attention to the fact that evil can be normalized to 
the point that it is no longer seen; and we are asking each other, and now 
the reader too, whether that is what is happening in our own lives, espe- 
cially in our own public culture. 

Of course the answer to these questions, in writer or reader, may be 
“no.” This answer can be given either after considerable thought and reflec- 
tion or as a gesture rejecting the inquiry in the first place. In putting together 
this book we, and the other authors, are encouraging people not to adopt the 
course of outright rejection, for we think the questions are serious and im- 
portant. On the other hand, we acknowledge that many different responses 
to them can be appropriate and wise, and in speaking for the authors of the 
book as a whole we do not urge the rightness of any particular perception or 
judgment. Quite the contrary. We think it a merit of this collection of essays 
that there are so many differences among them: in definition of issue, in style 
of thought and expression, in ethical and political orientation, and so forth. 
They are the matured work of individual minds. 

We think that what we most hoped for has come to pass: namely, that 
the essays have a kind of deep authenticity, expressing what the writers ac- 
tually think in the language in which they think it. This means that all our 
key terms—/aw, democracy, empire of force prominent among them—are 
defined and redefined in these performances, and this is as it should be. 

As we suggested earlier, the idea of the book is to place the reader in a 
position like that of the contributors, asking him or her, What do you per- 
ceive to be changing in our world, especially in connection with law and 
democracy, and what do you think and feel about it? Our hope is that these 
essays will provide encouragements to thought on these matters; examples 
of certain kinds of responses, some of which will naturally be more conge- 
nial than others to particular readers; and something of an array of possi- 
bilities with respect to which the reader can locate his or her own position 
as it is worked out. 


ct 
Jedediah Purdy, who teaches law at Duke University, approaches the char- 
acter of our present political discourse by the analysis of a form that by its 
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nature tends to capture assumptions that are widely shared in the polity, 
namely the presidential inaugural address. In doing this he articulates fea- 
tures in our discourse that are deeply troubling, especially a kind of thin- 
ness and insincerity that makes it hard to use this language for anything 
deep and important. Yet he sees perhaps surprisingly hopeful possibilities 
as well. 

M. Cathleen Kaveny, who teaches law and theology at the University of 
Notre Dame, addresses a structural feature of our political discourse, 
namely, that sometimes it takes the form she calls “prophecy,” sometimes 
“casuistical reasoning.” Each of these genres is appropriate to some occa- 
sions and inappropriate to others. It is crucial that they be used properly, in . 
ways that do not silence voices that ought to be heard or stifle conversa- 
tions that ought to take place. 

Robin West, who teaches law at Georgetown University, focuses on the 
ways in which lawyers and judges tend to imagine the Constitution, 
namely, as a way of creating occasions for the activity of adjudication, 
which is for them (or us) the primary way in which that document is given 
meaning. For her this is to erase from consciousness the political process 
that the Constitution makes possible, in which it can be given meaning in 
a more direct and vivid way. Indeed, it is to erase the People themselves. 

Martin Bobmer, dean of the law school at the Universidad de San An- 
dres in Buenos Aires, asks why it is that Argentina has had such a difficult 
time establishing a rule of law. His analysis of Argentine culture, including 
folk songs and high literature as well as political history, suggests an answer 
deep in the history and psyche of its people; more than that, it suggests 
how more recent events may promise a better future. 

Howard Lesnick, who teaches law at the University of Pennsylvania, ad- 
dresses a particular move in the public rhetoric of our day, one that occurs 
when a person dismisses what his opponent says with a label, such as re/a- 
tivism, the real function of which is to claim that the speaker need not re- 
spond to what his opponent has said on its merits. This move corrupts the 
process of debate in a way that promotes mindlessness and erases the 
claims and experiences of others. Lesnick shows how this move can be 
both understood and resisted. 

Joseph Vining, who teaches law at the University of Michigan, analyzes 
the ways in which legal thought itself has been distorted or deformed by an 
insistence that it proceed on the premises of social science. These premises 
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tend to erase from the discourse the human person present in law, the hu- 
man voice, and human hope. Yet Vining claims that even under these con- 
ditions law retains a vitality that resists these deformations, upon which we 
can found realistic hopes both for law itself and for democracy. 

Barry Sullivan, formerly dean at Washington and Lee University and 
now practicing law in Chicago, addresses changes in the genre of the judi- 
cial opinion, which is essential to our law, especially to constitutional law. 
By analyzing two opinions with care, he shows what some of these changes 
are and suggests how they might be resisted. 

Fed Rubenfeld, who teaches law at Yale University, analyzes what he re- 
gards as a collapse in the law of the Fourth Amendment: namely, the re- 
duction of what it protects, and protects against, to a language of “privacy.” 
He proposes a different way of thinking about the Fourth Amendment, 
one that promises to renew its political and legal force as a protector of val- 
ues essential to democracy. 

A. W. Brian Simpson, who teaches law at the University of Michigan, 
draws upon his experience in the United Kingdom to analyze the new legal 
form of social control there called Anti-Social Behaviour Orders. These ef- 
forts to control loutish behavior in public places erase the protections and 
limits of traditional common law, introducing into the law a way of think- 
ing that threatens conditions essential to liberty under law and to democ- 
racy as well. 

John T: Noonan Fr., a judge on the Ninth Circuit Court of Appeals, 
speaks about the process of adjudication from the inside, as one who him- 
self has to make the crucial decisions. He identifies three common situa- 
tions in which there is deep tension between the formal role of the judge 
and his or her conscience. In doing so, he offers a model of public thought 
that resists the trivialization and dehumanization of the judge, the liti- 
gants, and the judicial process itself. 

H. Fefferson Powell, who teaches law and theology at Duke University, 
describes the respect that lawyers and officials in the executive branch 
were, as a matter of ethics in government, traditionally obliged to show to 
the constitutional and legal judgments of the other branches. This tradi- 
tion has recently degenerated into a view that sees the judgments of others, 
and law itself, simply as a set of obstacles or restraints, not as a source of 
genuine authority. The question he asks is whether that tradition can be 
revived, perhaps in a new form. 
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James Boyd White, professor emeritus of law and English at the Univer- 
sity of Michigan, addresses what he sees as three major changes in our 
world: the acceptance by poor and middle-income people of vast transfers 
of wealth to the rich; the decline in the quality and character of legal 
thought, as exhibited both in Supreme Court opinions and in the life of 
law schools; and the acceptance of torture, faintly disguised as “severe in- 
terrogation,” as an activity of our government. These three phenomena are 
in his view connected, and are to be resisted by a fresh understanding of the 
nature and value of law. 


LANGUAGES OF POLITICS IN AMERICA 


oF 
Jedediah Purdy 


How do Americans imagine themselves and their government? What past, what 
future do they create for themselves, driven by what values and hopes and fears, 
shaped by what conception of themselves? Such are the questions Jedediah Purdy 
pursues in this essay. His investigation is necessarily historical, for these questions 
would be answered differently at different times in our history; it is also in one sense 
political, for it is often the case that the struggle between parties, or candidates, is 
about the right way to imagine ourselves. 

In his exploration of the transformations that our language of politics has un- 
dergone Purdy makes use of many pieces of evidence, but focuses especially upon the 
form we know as the presidential inaugural address, the moment at which the 
newly elected president seeks to articulate a vision that will command widespread 
assent, including among his political opponents. The sequence he traces, from Feffer- 
son and Lincoln through Wilson, Roosevelt, Johnson, Reagan, Clinton, and the two 
Bushes, defines our present situation as what Purdy calls a tepid consensus, the ex- 
haustion of political language. The question he presents and begins to answer is how 
our language of politics might properly be given new life, direction, and shape. He 
begins by sketching our recent history and present situation, topics to which he re- 
turns at the end. 


It may seem natural to dismiss presidential inaugural addresses as pabulum 
and vague uplift. One sounds a lot like the next, and none sounds much 
like the way we talk when we know what we mean to say and trust that the 
listener can hear it. These presidential speeches feel exhausted, congested, 
trapped in language that sounds more like a worn-out ceremony than like a 
living stream of words. This dismissal is not just a cynical mistake: there is 
alot of truth in it. It has not always been that way, though. Of course, pres- 
idential speeches have always been calculated and in some ways artificial. 
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They have never used the language of everyday life. But the kind of 
artificiality they convey today is special, and understanding it is a way to 
get at the exhaustion of political language in general. It is also a way to see 
what would have to change for political language to be more alive than it is 
now —and how difficult that change might be. 

The inaugural address falls in a pivotal moment. Now that the energy 
and animus of the campaign have begun to drain away, the president has to 
take ona different kind of persuasion: not reinforcing the loyalty of his sup- 
porters, but showing voters who lost, who may have spent the campaign sea- 
son mistrusting and disdaining him, why he deserves a share of their loyalty, 
too. Presidents have always marked the day as a turn from partisan to na- . 
tional identity, since Jefferson declared at the end of a bitter campaign, “We 
are all Republicans, we are all Federalists.” Moreover, since that first address 
of Jefferson's, new presidents have treated the inaugural as a time to set out 
their interpretation of the American constitutional community. 

Woodrow Wilson gave this custom a new democratic inflection in 
1913, describing himself as interpreter in chief of the electoral tumult that 
had put him in the White House. Using a new term to describe what he 
would do in the address, he offered “to interpret the occasion” and argued 
that the Democratic victory was important beyond the sake of the party, 
because “the Nation. . . now seeks to use the Democratic Party . . . to in- 
terpret a change in its own plans and point of view.” This imagery added 
something essential to the president’s role. Earlier presidents had cast 
themselves foremost as bearers of constitutional principle, not wholly un- 
like the justices of the Supreme Court. Wilson’s new chord was more ro- 
mantic and visionary. The president was to try to give a voice, a coherent 
aim and attitude, to the diverse and inchoate motives that had swept him 
to power. He was now a kind of democratic oracle, tasked with expressing 
not just the ground rules of constitutional community but its emotional— 
even sensual— quality and the people’s active power to redefine their polit- 
ical life through action. 

Inaugural language has always addressed the theme of dignity: what 
gives a citizen a place to stand and esteem in his or her own eyes and those 
of others, and how does the political order help make this dignity real? 
This question is nested within a more general one: what gives an individual 
life its value? It also contains a more specific question: what is the role of 
the state, the institutional expression of political power, in relation to the 
value and dignity of life? 
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THE TEPID CONSENSUS 


For nearly twenty years, since the election of George H. W. Bush in 1988, 
the main themes of American political language have not been political at 
all. Instead, they have concentrated on private virtue, the personal qualities 
that uphold good families, workplaces, and civic organizations. Although 
there is precedent for this kind of talk, it is new in important ways. Its cen- 
tral ideas—character, responsibility, and service—have never before 
figured so prominently or in such apolitical ways as they do now. 

The major landmarks in this consensus, the two inaugural addresses 
each of Bill Clinton and George W. Bush, took place in decades of politi- 
cal animosity. Partisans on both sides learned to disdain the other party’s 
president as a moral or intellectual degenerate and to suspect his adamant 
supporters of being not fully American—or, maybe, the wrong kind of 
American. But imagine you were to read both presidents’ addresses as a vis- 
itor from another century, unfamiliar with local partisan cues, such as Re- 
publicans’ propensity to mention charter schools in a positive light while 
Democrats keep silent because of their debt to teachers’ unions. You 
would notice a difference in the frequency of religious language: God 
figures in the critical moments of Clinton’s speeches and throughout 
Bush's. Of course, Bush’s second inaugural includes a great deal of war talk. 
Otherwise, you would probably get the impression of a profound moral 
consensus, where the same terms and ideas anchor both parties’ rhetoric. 
You might also suspect that you had come across a political culture whose 
members had no idea what their political life was for—none, anyway, that 
they could take seriously themselves. 

Recent presidential language takes its shape around a few landmarks. 
Responsibility is a touchstone word for both Clinton and Bush. In his first 
inaugural, Clinton defined “what America does best: offer more opportu- 
nity to all and demand more responsibility from all.” It was time, he said, 
“to break the bad habit of expecting something for nothing, from our gov- 
ernment or from each other,” and time to “all take more responsibility, not 
only for ourselves and our families but for our communities and our coun- 
try.” Four years later, he announced that “we need a new sense of responsi- 
bility for a new century” and, again, that “every one of us, in our own way, 
must assume personal responsibility, not only for ourselves and our fami- 
lies, but for our neighbors and our nation.” George W. Bush dedicated his 
2000 nomination address to the theme of responsibility, urging a “re- 
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sponsibility era.” In his first inaugural, he called America “at its best ...a 
place where personal responsibility is valued and expected.” He celebrated 
responsibility as “a call to conscience” that, although “it requires 
sacrifice,” brings us into “the fullness of life not only in options but in 
commitments.” 

Service, too, is a central term in both presidents’ language. In his first 
inaugural, Clinton challenged “a new generation of young Americans to a 
season of service,” called “serving” the key to the “simple but powerful 
truth” that “we need each other,” and declared, “From this joyful mountain- 
top of celebration, we hear a call to service in the valley.” In 2001, explain- 
ing that “what you do is as important as anything government does,” Bush 
urged citizens “to serve your nation, beginning with your neighbor,” and to 
build “communities of service and a nation of character.” Character is an- 
other defining word in this lexicon. In an alliterative catalogue of personal 
virtues, Bush’s 2001 speech called for “a new commitment to live out our 
nation’s promise through civility, courage, compassion and character.” Four 
years later, he explained, “In America’s ideal of freedom, the public interest 
depends on private character—on integrity, and tolerance toward others, 
and the rule of conscience in our own lives. Self-government relies, in the 
end, on the governing of the self. That edifice of character is built in fami- 
lies, supported by communities with standards, and sustained in our na- 
tional life by the truths of Sinai, the Sermon on the Mount, the words of 
the Koran, and the varied faiths of our people.” Clinton did not rely in the 
same way on the word character, but he did declare in 1997, “The greatest 
progress we have made, and the greatest progress we have yet to make, is in 
the human heart. In the end, all the world’s wealth and a thousand armies 
are no match for the strength and decency of the human spirit.” 

This constellation of virtues is at once personal, residing in individuals, 
and interpersonal, essentially concerning their ties with others. Interde- 
pendence is the key moral insight for both presidents and unites their lan- 
guage across partisan differences. While Clinton announced the “simple 
but powerful truth” that “we need each other” and “we must care for one 
another,” Bush explained that “the exercise of rights is ennobled by service” 
because “liberty for all does not mean independence from one another.” In 
keeping with this emphasis, this political language also leans heavily on 
community and communities, not merely as descriptive words, but as moral 
terms for groups of people who recognize their responsibility of service to 
one another. Character, similarly, is employed not to describe good, bad, or 
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merely quirky personality but as a moral word for the qualities of responsi- 
bility and service that make such communities possible. 

These personal and social virtues are good and important. But such 
undeniable values are not the basis of an idea of political community. 
Rather, they are a substitute for it, a confection of irresistible facts about 
human beings in general that is very little help in thinking about human 
beings in a political community —at least, in this political community. 

One of the first things to appreciate about this political vocabulary is 
how new it is. To be sure, George Washington held that a country’s politi- 
cal institutions depend ultimately on the virtue of its people, but for 
roughly the first two centuries of American independence, political lan- 
guage concentrated on specifically political ideas. Character was a descrip- 
tion of personality or outlook, not a moral term, and virtue, its obvious 
cognate, tended to mean such political virtues as love of liberty and respect 
for rule of law. Responsibility and service overwhelmingly referred to the du- 
ties of public office, usually the presidency itself. The language of sacrifice 
and dedication, famously associated with John EF. Kennedy’s inaugural call 
to “ask what you can do for your country,” was reserved for wartime and the 
geopolitical struggle of the cold war, which was how both Kennedy and 
Dwight Eisenhower used it. (Kennedy’s famous sentence was a bridge in a 
series of exhortations to advance the cause of American freedom around 
the world.) Before the cold war, such language was mostly absent even from 
wartime inaugurals: presidents did not dwell on the grim prospect of 
sacrifice in the speeches intended to define national community. Even Lin- 
coln’s Gettysburg Address is a call not to sacrifice—the melancholy and hu- 
mane president was out of appetite for that, if he had ever had any—but to 
political hope in sacrifice’s aftermath. Community was a neutral noun rather 
than a moral concept; it designated communities of interest, political juris- 
dictions, and the international community of civilized nations. 

Private virtue began to occupy the center of political language only 
with Richard Nixon. Nixon’s inaugurals form a kind of bridge between the 
old, political register of virtue and the new, private register. Nixon first 
used responsibility in its private sense, arguing in 1969 that national great- 
ness rested above all on “those small, splendid efforts that make headlines 
in the neighborhood newspaper instead of the national journal.” Pressing 
the theme further in 1973, he urged the country to turn away from “at- 
tempting to gather all power and responsibility in Washington. Instead, he 
insisted, “A person can be expected to act responsibly only if he has re- 
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sponsibility. ... Let us locate responsibility in more places. Let us measure 
what we will do for others by what they will do for themselves. . . . Let us re- 
member that America was built not by government, but by people —not 
by welfare, but by work—not by shirking responsibility, but by seeking 
responsibility.” 

The way Nixon introduced the theme is a second key to understand- 
ing our present political language. Private virtue, particularly responsibil- 
ity, was the counterpoint to Washington and “government.” Responsibil- 
ity filled the void that opened up when the ambitions of government 
receded. It was a major theme of both of Nixon’s inaugurals, especially the 
second, that Americans had asked too much of government and not. 
enough of one another and themselves. Characteristically, he managed to 
sound small-spirited as he self-consciously echoed Kennedy: “let each of us 
ask —not just what will government do for me, but what can I do for my- 
self?” Nonetheless, he pioneered a formula that pervades today’s political 
speech. Clinton’s language of service and responsibility was a way of work- 
ing out the idea that government, while not the source of all problems, “is 
not the solution.” “We, the American people,” he argued, “we are the solu- 
tion.” Clinton’s insistence on the limits of government was louder than 
Bush's, perhaps because he was pressing against the stereotype of the big- 
government liberal, while Bush does not labor under that shadow. The ex- 
ile of government from civic identity, which Nixon set in motion, is nearly 
complete in Bush’s speeches. 

This highlights the third key to understanding our political language. It 
is not just that private virtue is now honored as a necessary strut of a work- 
ing public life. Instead, the most important part of political language, con- 
necting government and public life to people’s sense of life’s meaning and 
purpose, now relies almost entirely on a vision of private and social virtues. 
In this vision, circles of concern work outward, through affection and inter- 
dependence, from the family through church, friendship, and other con- 
crete forms of moral community. Participation in these relationships is the 
civic and moral dimension of the personal life that the language of private 
virtue expresses. The only political quality about this language is that the 
speaker occupies the country’s most powerful and visible political office. 
This language speaks to people as complex animals, moral and social beings, 
but not as citizens, unless citizen means simply a person who is aware of the 
interdependence that social life brings and takes it seriously. 

It may be a symptom of exhausted political language when intense 
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partisan hostility sits alongside large agreement about the moral vision of 
politics. This is even more so when political language sets out the inferior- 
ity of political acts and values to personal ones. This language is certainly 
truthful in one important respect. Americans today mostly feel that the 
best and highest goods in life come through family, friendship, spiritual de- 
velopment, and other parts of personal experience. We do not tend to be- 
lieve that a thing is ennobled because it is collective, touched by state 
power or a partisan movement, or otherwise political. We like our values 
concrete, embodied in our own experience and in people that we can see 
and touch and name. 

This political language is remarkable for its remoteness from distinctly 
political questions, those about the purposes and limits of the unique 
power of the state. How did we come so tar from those? The answer in- 
volves the whole story of American political language, from the earliest ef- 
forts to describe the connection of political community to individual dig- 
nity through a long, hard struggle to redefine that connection for the 
complex economy and hugely expanded government of the twentieth cen- 
tury. In important ways, the leading figures of American politics aban- 
doned that struggle in the 1970s and, especially, the 1980s. We are living in 
the remnants of a collapsed rhetorical tradition. Our intensely personal 
language of political community, composed in the absence of political vi- 
sion, is what we have left. 


FREEDOM AND DIGNITY IN 
NINETEENTH-GCENTURY AMERICA 


In his first inaugural, Thomas Jefferson described Americans as “possess- 
ing a chosen country, with room enough for our descendants to the thou- 
sandth and thousandth generation.” By chosen, he meant not that the coun- 
try was divinely ordained but that Americans had chosen their country by 
coming to North America and creating a nation out of revolution and con- 
stitutional politics. They had conquered, occupied, and shaped a conti- 
nent of plenty, where westward expansion would enable them to inhabit 
free, self-governing communities into the indefinite future. There would 
be no need for the hierarchy and dependence of feudal orders, where men, 
crowded together in old countries, won their wealth and freedom from the 
subjection of others. Nor would North Americans suffer the chaos and 
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predation of cities, those crucibles of dependence and exploitation. The 
chosen country was ample, and every American could have a life worth liv- 
ing there. 

In such a country, the role of government was clear and modest. Jef- 
ferson continued, “A wise and frugal government . . . shall restrain men 
from injuring one another, shall leave them otherwise free to regulate 
their own pursuits of industry and improvement, and shall not take from 
the mouth of labor the bread it has earned. This is the sum of good gov- 
ernment, and this is necessary to close the circle of our felicities.” Jeffer- 
son envisioned a government of what we would call negative liberties, se- 
curing citizens from violence and theft and otherwise leaving them free to. 
organize their own lives. His embrace of negative liberty arose from a vi- 
sion of the positive powers of individuals to engage in “industry and im- 
provement” to “regulate their own pursuits” without impeding one an- 
other’s freedom, as well as to make a good living by labor. This version of 
negative liberty began not in abstract principles but in a picture of the so- 
cial lives of Americans ina continent of plenty. It contained principles for 
a nation of the upright and strong, able to take advantage of economic op- 
portunity and use reason, judgment, and energy to give their lives the 
shapes they wanted. The dignity of such Americans lay in their powers of 
free action and self-mastery. Threats to their dignity came mainly from 
government itself: censorship of opinion, excessive taxation, improper ar- 
rest and prosecution, or failure to administer what Jefferson called “equal 
and exact justice.” 

In this vision, the American political community, unlike the feudal or- 
ders of old countries, honored each (white, male, property-holding) citizen 
as master of his own life, standing foursquare with all others. This was an 
important part of what Jefferson and his contemporaries meant when they 
called the United States “republican.” A second meaning of that term— 
and another source of citizen dignity—was the idea that each American 
had an equal part in the sovereignty of the United States, the body of po- 
litical power. The idea that power flowed from the whole political commu- 
nity to the government, which held it in “trust,” as Jefferson put it, was cen- 
tral to American political language in the nineteenth century. American 
rhetoricians contrasted this republican idea of sovereignty with the 
monarchical vision of political power as descending from the king. So 
Franklin Pierce held that any American citizen could “stand unabashed 
even in the presence of princes, with a proud consciousness that he is him- 
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self one of a nation of sovereigns.” Defending the principle of universal 
male suffrage even for uneducated former slaves, Rutherford Hayes put the 
contrast even more starkly: “If in other lands it is high treason to compass 
the death of the king, it shall be counted no less a crime here to strangle 
our sovereign power and stifle its voice.” In this image, the least able and 
most scorned citizen had the same sovereign dignity as European royalty. 
In many domains, a racist and recently slaveholding society would impose 
hierarchy among its people, but in the American ideal of sovereignty, each 
citizen contributed to the shape of the nation. 

These ideas had profound affinities with the social vision that became 
the unofficial ideology of the Northern states before the Civil War and, in 
the aftermath, formed the centerpiece of American identity. This was the 
idea of free labor: that American freedom rested on the power to choose 
and pursue a career, acquire property, and trade one’s time and talent for 
whatever pay they could command. It was an ideal of individual self-mas- 
tery linked to a vision of social mobility, in which nearly everyone — fol- 
lowing Jefferson’s picture of life in a plentiful and chosen country—would 
end up as a prosperous property holder. Ralph Waldo Emerson sketched 
the life course of free labor in his essay “Self-Reliance,” where he praised the 
“sturdy lad from New Hampshire or Vermont, who in turn tries all the pro- 
fessions, who teams it, farms it, peddles, keeps a school, preaches, edits a 
newspaper, goes to Congress, buys a township, and so forth, in successive 
years.” It is impossible to miss either the ideal of self-mastery in this 
sketch, one of the most concrete passages in Emerson’s paean to “self- 
trust,” or the expectation of plenty: a township is waiting for a purchaser. 
This ideal carried a demanding, sometimes merciless counterpart: those 
who fail must deserve it. The largehearted Abraham Lincoln, in the course 
of defending free labor as a principle of equal dignity appropriate to demo- 
cratic citizens, paused to assert, “If any continue through life in the condi- 
tion of the hired laborer {rather than become a proprietor], it is not the 
fault of the system, but because of either a dependent nature which 
prefers it, or improvidence, folly, or singular misfortune.” In this version, 
American dignity implied a certain vulnerability, even culpability: if you 
could not pull off success, the failure was all yours. 

There was always a big element of myth in the worldview of free labor, 
but there was reality, too, in the plentiful opportunity of a continent 
cleared for settlement in a substantially agricultural economy. The late 
nineteenth century brought the closing of the frontier. An industrial econ- 
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omy moved production from farms and workshops, which laborers could 
hope to acquire for themselves, to factories, which they could not. The na- 
tional economy overwhelmed local markets and produced engorged semi- 
monopolist trusts, which effectively regulated their industries in their own 
favor. In the face of these realities, espousing free labor came to seem more 
complacent than dignifying. The most famous expression of this decrepit 
period is, of course, the Supreme Court's notorious opinion in Lochner v. 
New York, holding that a labor law establishing maximum weekly hours for 
bakers violated workers’ freedom to contract for whatever terms they liked. 
The real consequence of that principle, if pursued to a consistent conclu- 
sion, would have been that workers and other less powerful groups could 
not resort to politics to change the balance of economic power. Outside 
the courts, that was exactly the note Grover Cleveland sounded in the 
Gilded Age at the end of the nineteenth century, denouncing such politi- 
cal efforts as “paternalism.” That attitude, he claimed, was “the bane of re- 
publican institutions”: “It perverts the patriotic sentiments of our coun- 
trymen and tempts them to pitiful calculation of . . . sordid gains. It 
undermines the self-reliance of our people and substitutes in its place de- 
pendence upon governmental favoritism. It ... stupefies every ennobling 
trait of American citizenship.” Cleveland argued that “while the people 
should patriotically and cheerfully support their Government, its func- 
tions do not include the support of the people.” When laws for minimum 
wage and maximum hours could be styled the antithesis of American dig- 
nity and when a sometimes brutal industrial economy could be equated 
with the open frontier of Jefferson's vision, free labor was close to becom- 
ing an exhausted political language. 

Whatever the experience of earlier generations had actually been, 
workers, small farmers, and some small businessmen began to feel that they 
were not masters of their own destinies but playthings of complex systems 
that they could only partly understand, let alone change. At least among 
elites, changing ideas also helped to challenge the individualism of free la- 
bor. A generation of economists and students of politics returned from the 
German universities with images of a nation as an organic whole, in which 
the national spirit or character must be deeply entwined with both politi- 
cal and economic institutions. They tended to deplore the political econ- 
omy of free labor as illusory atomism, a false image of society as an assem- 
bly of “sovereigns” rather than the complex superorganism it really was. 
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THE PROGRESSIVE SEARCH FOR DIGNITY 


Both strands of discontent with the language of free labor reached the 
center of national politics with the presidencies of Teddy Roosevelt and 
Woodrow Wilson. The first presidents deeply influenced by the Progres- 
sive movement, they believed that government must be large and vigorous 
enough to control private economic power in the interest of the vulnera- 
ble. In a critical respect, their vision of the nation was nearly opposite the 
image of individual self-mastery that had animated free labor. In its place, 
they portrayed Americans as profoundly vulnerable to economic and social 
forces beyond their control, which only government could discipline. The 
failure that Lincoln attributed to “dependent character” or “singular mis- 
fortune” was now the ordinary possibility that haunted everyone. What 
Cleveland had denounced as “paternalism” the enemy of American dignity, 
Wilson redefined as the moral justification of government. In 1913, Wilson 
set out the ways Americans had failed to take account of a changing world. 
With such ideas as Cleveland’s squarely in his sights, Wilson lamented that 
the country had not “studied and perfected the means by which govern- 
ment may be put at the service of humanity, in safeguarding the health of 
the Nation, the health of its men and its women and its children, as well as 
their rights in the struggle for existence.” Those “rights” were the negative 
liberties of free labor. Wilson added to them an almost parental duty for 
the state to succor to the needy and fragile bodies of its people. He con- 
tinued, “There can be no equality of opportunity, the first essential of jus- 
tice in the body politic, if men and women and children be not shielded in 
their lives, their very vitality, from the consequences of great industrial and 
social processes which they cannot alter, control, or singly cope with.” 
This was new language in two ways. It was the first explicit appearance 
of women and children in an inaugural address. That change expanded the 
circle of citizens whom the president addressed, to include not just adult 
men but the whole social body. Wilson’s address was also the first portrayal 
of Americans in the terms the Progressives had pioneered: as limited in 
their powers of self-mastery and small before vast “industrial and social 
processes” that would overpower them if the state did not intervene. Wil- 
son took an image of the citizen as a man mastering his own fate and re- 
placed it with an image of human beings of all sexes and ages who were of- 
ten mastered by the impersonal fates of a complex economy. The same 


18 «# Law anp DEMOCRACY IN THE EMPIRE OF FORCE 


imagery persisted through much of the twentieth century. In 1937, 
Franklin Roosevelt announced the following purpose for government: “to 
solve for the individual the ever-rising problems of a complex civilization,” 
problems that “without the aid of government had left us baffled and be- 
wildered,” the victims of “blind economic forces and blindly selfish men.” 
Almost thirty years later, Lyndon Johnson cautioned that the American 
ideal of “a place where each man could be proud to be himself . . . , rejoic- 
ing in his work, important in the life of his neighbors and his nation,” had 
“become more difficult in a world where change and growth seem to tower 
beyond the control and even the judgment of men.” The world was too 
much with us and perhaps too much for us. 

The change brought a problem. How did the new description of the 
vulnerable individual watched over by a powerful state connect with any 
feeling of personal dignity? Having set aside the mythic imagery of free la- 
bor, what could Progressives offer in its place? Presidents attempted several 
answers in the twentieth century. One approach was to present the nation 
as a single personality that had fallen into confusion or failed to realize its 
full potential but was now reaching a new wholeness that would bring 
moral as well as material greatness. Citizens were supposed to be elevated 
just by being parts of this improving whole. Wilson portrayed this national 
personality as holding “a vision . .. vouchsafed us of our life as a whole.” He 
portrayed the self-confident individualism of free labor as a period of cal- 
lowness and callousness, pointing out “something crude and heartless in 
our haste to succeed and be great.” The new aim would be to overcome 
these deficiencies, “to cleanse, to reconsider, to restore, to correct the evil 
without impairing the good, to purify and humanize every process of our 
common life without weakening or sentimentalizing it.” This was the 
moral purpose that Wilson called “no mere task of politics but a task 
which shall search us through and through,” not a question of power or 
practical capacity alone, but a challenge at the level of identity. In his sec- 
ond inaugural, in 1917, Wilson pressed this image further, calling authen- 
ticity the standard for the country’s self-transformation through politics: 
“The shadows that now lie dark upon our path will soon be dispelled, and 
we shall walk with the light all about us if we be but true to ourselves—to 
ourselves as we have wished to be known in the counsels of the world and 
in the thought of all those who love liberty and justice and the right ex- 
alted.” In this picture, a nation has not just a character but a true character, 
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which it can fall away from and reattain, and which remains true even when 
the nation fails to express it. Belonging to a nation that is both moral and 
true to itself ennobles citizens in a direct way. The quality of America’s 
common life, imagined as a shared moral personality, figures here as a 
source of meaning and purpose in the lives of individuals. 

Another way of talking about the dignity of citizens was the language 
of mobilization, in which social reform became what William James called 
“the moral equivalent of war.” In this imagery, collective action brought 
clear purposes and dramatic effect, more charismatic than the scattered 
acts of individuals. Wilson’s language of national vision and insight had 
portrayed the nation as a single mind and spirit, able to mature and be- 
come more authentic. The language of mobilization drew the country as a 
single body composed of millions of parts, each contributing to the power 
and discipline of the whole. Interestingly, such images did not appear dur- 
ing or after the Civil War. Lincoln’s spirit was profoundly nonmartial, and 
in major speeches, he chose to portray war as tragedy, not heroism, and as- 
cribed final agency in the North’s victory to God’s inscrutable will as much 
as to the efforts of Union soldiers. Only after the country’s second experi- 
ence of warfare involving mass mobilization, in World War I, did presi- 
dents begin to envision Americans in peacetime as an army on the march. 
It was Warren Harding, speaking well after the armistice but seeming to 
savor his vision of another war, who first spoke of combat’s power to “unify 
our collective and individual strength and consecrate all America, ... , body 
and soul, to national defense . . . , all in the sublime sacrifice for country.” 

Franklin Roosevelt picked up this strand of language in his 1933 inau- 
gural, well before real war returned to American consciousness. In the 
worst period of the Great Depression, Roosevelt announced, 


If we are to go forward, we must move as a trained and loyal army, 
willing to sacrifice for the good of a common discipline, because 
without such discipline no progress is made, no leadership becomes 
effective. We are, I know, ready and willing to submit our lives and 
property to such discipline, because it makes possible a leadership 
which aims at a larger good. This I propose to offer, pledging that the 
larger purposes will bind upon us all as a sacred obligation with a duty 
hitherto evoked only in time of armed strife. With this pledge taken, 
I assume unhesitatingly the leadership of this great army of our 
people dedicated to a disciplined attack upon our common problems. 
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The image of war was the key to the psychological appeal that mobiliza- 
tion offered. Roosevelt promised his listeners “the warm courage of the na- 
tional unity,” “clear consciousness of seeking old and precious moral val- 
ues,” and “clean satisfaction that comes from the stern performance of 
duty by old and young alike.” This lucid, vigorous, effective action, under- 
taken by the people as a whole, was what Roosevelt called “the future of es- 
sential democracy.” It required a leader to provide voice and coherence. 
Thus Roosevelt argued that the American people proved their democratic 
vitality when they “asked for discipline and direction under leadership” 
and “made me the present instrument of their wishes.” Roosevelt evoked a 
country ready to “submit our lives and property” to the “discipline” of his 
leadership. 

This collectivist image was not Roosevelt’s only vision. His more last- 
ing contribution was the effort to find new, twentieth-century expression 
for the dignity of nineteenth-century individualism. Addressing the Com- 
monwealth Club in San Francisco, Roosevelt identified two timeless Amer- 
ican rights: free conscience and judgment, on the one hand, and protection 
of property, on the other. He described the first as unchanged since the 
time of Jefferson, whom Roosevelt invoked as his model. The second, how- 
ever, had changed in the industrial era. The point of property rights, Roo- 
sevelt said, was to enjoy personal security, which included assurance against 
starvation, sickness, and old age, as well as a place to stand in the world 
without abject dependence on others (which made a master of one man 
and a slave of the other). In the twentieth century, that security was not as 
simple as it had (allegedly) been on the frontier. Roosevelt referred to “the 
highly centralized economic system” as “the despot of the twentieth cen- 
tury, on whom great masses of individuals relied for their safety and their 
livelihood, and whose irresponsibility and greed (if it were not controlled) 
would reduce them to starvation and penury.” Just as arbitrary political au- 
thority, feudal prerogative, and enslavement had once denied men security 
in their property, now an economic system built out of property rights 
paradoxically did the same. The only solution was to limit the power of 
wealthy interests and provide new kinds of economic security and oppor- 
tunity to ordinary people. That, however, was not an anti-individualist po- 
sition: it was only a way of doing for self-reliance in the industrial era what 
simpler property rights had done for it in the agrarian age. Americans 
needed “a more permanently safe order of things . . . not to hamper indi- 
vidualism, but to protect it.” 
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DEEPENING CIVILIAN DIGNITY 


Lyndon Johnson picked up and refined two notes that earlier Progressive 
presidents had sounded, but he found ways to connect them with personal 
experience in more concrete and plausible fashion. First, in describing the 
purposes of “the Great Society,” he moved Roosevelt’s image of broad mo- 
bilization back to the level of individual mastery. He declared in 1965, “I do 
not believe that the Great Society is the ordered, changeless, and sterile 
battalion of the ants. It is the excitement of becoming —always becoming, 
trying, probing, falling, resting, and trying again —but always trying and al- 
ways gaining.” Johnson was echoing Roosevelt, who had described the 
founding spirit of the United States as the power to begin the world again 
in one’s own life, to “create upon this continent a new life—a life that 
should be new in freedom.” But Johnson, more than Roosevelt, portrayed 
this same urge as the signal quality of his contemporaries, the citizens he 
addressed. In an address dedicated to setting out the idea of the Great So- 
ciety, he portrayed a humanist paradise, “where leisure is a welcome chance 
to rebuild and reflect, not a feared cause of boredom and restlessness,” and 
“where the city of man serves not only the needs of the body and the de- 
mands of commerce, but the desire for beauty and the hunger for commu- 
nity.” He evoked a country without poverty or racial injustice, but also one 
“where the meaning of our lives matches the marvelous products of our la- 
bor.” The call to substitute meaningful activity for “soulless wealth” was fa- 
miliar from Roosevelt and even Wilson, and the image of “becoming” was 
Roosevelt’s as well, but the register had moved, subtly but unmistakably, to 
individual activity. In this respect, Johnson’s language came closer than ear- 
lier versions to integrating the original American impulse of individual 
freedom and dignity with the Progressive vision of a strong state in a com- 
plex society. 

Johnson’s other major advance on the Progressive inheritance was his 
treatment of race. This was his occasion to pick up Wilson's language of 
national “vision” and Franklin Roosevelt’s “spirit.” Johnson placed these 
ways of identifying morally with the nation in the charged, personal, and 
everyday experience of racial division. In a special address to Congress on 
the 1965 Voting Rights Act, he asked, “How many white lives have been 
scarred by fear, because we wasted energy and our substance to maintain 
the barriers of hatred and terror?” In asking this question, Johnson aligned 
himself with the “I have a dream” speech of Martin Luther King Jr., in 


22 «® Law aNnp DEMOCRACY IN THE EMPIRE OF FORCE 


which the civil rights leader praised whites who “have come to realize that 
their destiny is tied up with our destiny and their freedom is inextricably 
bound to our freedom.” Like Wilson and Roosevelt, Johnson proposed to 
connect individuals with a moral vision of national community. He evoked 
this experience of connection more concretely, by referring to personal di- 
minishment and degradation in a society of fearful and resentful hierarchy 
and to personal enlargement and grace in a society of openness and mutual 
respect. Whereas Wilson began the modern language of citizens’ moral 
identification with the nation on a nearly mystical tone, and Roosevelt car- 
ried it into the ominous terrain of military mobilization, Johnson kept it 
concrete and savingly individual. 


ROLLBACK AND RENEWAL 


All these forms of political language were attempts to make sense of na- 
tional community —and particularly to define the role of government —in 
a complex economy with a large state. Each of these presidents tried to 
avoid the specter that haunted Wilson’s first inaugural and the whole Pro- 
gressive view of society: the image of women and men as flotsam on the 
seas of economic change, passive objects of the state’s solicitude, lacking 
the mastery that had always been the touchstone of American dignity. 
Sometimes presidents tried to adapt the old tradition of dignity to new 
circumstances, recasting mastery as Roosevelt’s mobilization or Johnson’s 
“becoming.” At other times, they offered new registers of dignity, such as 
Wilson’s identification with the moral growth of the nation and Johnson's 
image of integration as not just a demographic change but a moral and 
emotional reunion of parts that history had split apart. 

It was inevitably tempting to reject this excursion in political language 
and instead reassert old, familiar ideas: that men and women were natu- 
rally the masters of their own lives, that government was usually a threat to 
that mastery, and that there was no need for a new way to put together per- 
sonal dignity with citizenship. Such skepticism persisted through the high- 
water period of the New Deal, of course, but Richard Nixon returned it to 
presidential language. Ronald Reagan then brought force and clarity to the 
themes, reasserting the nineteenth-century idea of civic dignity and re- 
jecting outright the whole vision of government and society that Teddy 
Roosevelt and Wilson had introduced. 
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In his first inaugural, Reagan rejected wholesale the twentieth-century 
idea that a modern vision of freedom required a place for strong govern- 
ment. He declared, “From time to time, we have been tempted to believe 
that society has become too complex to be managed by self-rule, that gov- 
ernment by an elite group is superior to government for, by, and of the 
people.” This “temptation” was the doctrine of presidents from Wilson to 
Johnson, which Nixon had also mostly accepted: that the size, complexity, 
and power of impersonal systems outstripped individual will and, often, 
understanding. This was nonsense, Reagan answered: common sense 
would suffice as well as ever to grasp and master the social world. It might 
be true that people felt displaced or overwhelmed by powers greater than 
they, but Reagan could explain that experience: “It is no coincidence that 
our present troubles parallel and are proportionate to the intervention and 
intrusion in our lives that result from unnecessary and excessive growth of 
government.” What held people back, cast them aside, and failed to show 
due respect for their values and hopes was government itself, which Reagan 
would tame and master. It was a perfect reversal of the presidential role 
that Wilson and Franklin Roosevelt had pioneered: Reagan remained the 
master interpreter of American experience, but he would turn his energy 
against expanded government, not toward it. By blaming government for 
the loss of individual mastery that Progressives had put at the center of 
modern politics, Reagan acknowledged that loss while placing the blame 
for it on the one culprit that seemed possible to overcome. Reclaiming lost 
mastery only required getting government out of the way. His language re- 
turned to denunciations of “paternalism” from the end of the nineteenth 
century, delivered with the rhetorical skill of a twentieth-century enter- 
tainer turned to politics. 

This picture cleared space for Reagan to reassert old images of indi- 
vidual freedom and dignity without struggling to reconcile them with 
modern politics. “It is time for us to realize,” he said, “that we are too great 
a nation to limit ourselves to small dreams.” Instead, “We have every right 
to dream heroic dreams.” Whereas Roosevelt had offered himself as gen- 
eral in a national mobilization, Reagan proposed to be the vessel of a newly 
expansive imagination: “Your dreams, your hopes, your goals are going to 
be the dreams, the hopes, and the goals of this administration, so help me 
God.” Reagan gave voice to a vital faith that the world exists to make our 
wishes real. Moreover, he called that magical condition not a quality of the 
state, nor an achievement of politics, but a natural feature of being Amer- 
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ican, which an aggressive government could inhibit but not destroy. Rea- 
gan’s first inaugural address was a rhetorical Battle of Iwo Jima. He re- 
claimed American innocence by force. 

By 1985, the reclamation was complete. Reagan argued that the cen- 
tury had been marked by capitulation to government, which went hand in 
hand with failing self-confidence and will. The end of that decline came in 
1980, when “we knew it was time to renew our faith, to strive with all our 
strength toward the ultimate in individual freedom consistent with an or- 
derly society.” That meant—contrary to eighty years of political language 
before him—that “there are no limits to growth and human progress when 
men and women are free to follow their dreams.” By rolling back govern- 
ment, Reagan would spur “a new American emancipation—a great na- 
tional drive to tear down economic barriers and liberate the spirit of en- 
terprise in the most distressed areas.” Tearing down was also what 
citizenship demanded—the tearing down of self-doubt. It required, Rea- 
gan concluded in 1981, “our willingness to believe in ourselves and to be- 
lieve in our capacity to perform great deeds.” “Why shouldn't we believe 
that?” he asked, saying, “We are Americans.” Self-trust was our duty and 
our privilege. 

In the nearly twenty years since Reagan finished his second term, our 
politics has lived in the landscape he created. It has been nearly impossible 
to speak of a special role for government, let alone to link it to personal 
dignity and freedom. Bill Clinton attempted some of Roosevelt’s political 
optimism in his first inaugural, calling on the country to embrace change 
and adapt to the new challenges of globalization—an implicitly political 
task. After his party lost control of Congress in 1994, he returned, chas- 
tened, to the images of personal and social virtue that he later shared with 
George W. Bush. This language is a kind of protopolitics, a recognition 
that Reagan’s endlessly hopeful individuals exist in communities and fami- 
lies—which Reagan himself hinted at with praise of “compassion” in both 
inaugurals. The vision of interdependence that it conjures up, however, has 
no space for the more vexed dependence that ties personal fates to institu- 
tions and the sweeping trends of economic life—the original rationale of 
twentieth-century government. As a matter of politics, our political lan- 
guage is a socialized, rhetorically humane version of nineteenth-century 
individualism, and the president, as interpreter in chief, reminds us of the 
virtues we are charged to maintain. 
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A CHALLENGE FOR LANGUAGE 


There is a human appetite for connection, membership, and righteousness 
(which is not the same as self-righteousness). This produces a persistent de- 
sire for a vision of national community and the common good. Self-con- 
cern, self-regard, and even a certain amount of self-involvement are all rest- 
ing places for human feelings. Selfishness and isolation are not. That is why 
political language remains essentially engaged in trying to find a language of 
common good that feels alive, contemporary, genuine, and American. 

What might such language sound like today? First, it would have to 
take seriously what Reagan saw when he triumphantly dispatched decades 
of doubt: there is no American appetite for diminution and bad con- 
science in political life. We listen to be affirmed and celebrated. We are not 
interested in being called to sacrifice for sterner limits and firm reproach. 
In this respect, we are the spiritual descendants of Walt Whitman, who 
announced that he celebrated himself and, in that act, celebrated every 
American and the country as a whole. Reagan’s inaugurals were tableaux of 
American dreaming and striving for a heroic ordinariness that had more of 
Whitman in it than any previous president's. 

Second, a renewed language of common good would have to accept 
some of the consensus on personal virtue that united Bill Clinton and 
George W. Bush. Americans do experience freedom, purpose, and satisfac- 
tion most immediately in family and individual life. These are, by and large, 
our archetypes for understanding what it means to be connected with oth- 
ers, to have commitments and identity beyond ourselves. We have not so 
much “mystic chords of memory” as felt, inhabited bonds with others 
whom we have seen healthy and sick, elated and sad, and at all hours of day 
and night. It is not just that these are what we live for, although that is true: 
they are also how we know what it means to live for something, rather than 
just to exist. Clinton and George W. Bush went into the realms of family 
and community because they understood that these realms held undeni- 
able shared values, based in the concrete reality of interdependence. Their 
difficulty— more frustrating, probably, to Clinton than to Bush—was that 
they had nowhere to go from there. 

Third, it would have to be a language of common good for a country 
that is much more diverse and, in some ways, equal, than any previous 
America. The New Deal, the greatest American political experiment in 
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social solidarity, worked its wonders for a national community with struts 
in white supremacy. Roosevelt held his indispensable congressional major- 
ity only through concessions to Southern Democrats who refused to have 
their system of racial caste dismantied. The part of the Great Society that 
we remember—the War on Poverty—had genuine flaws, but it was bro- 
ken partly on racial resentment, precisely because Johnson would not 
limit its reach by the racial lines that Roosevelt accepted. Decades of 
growing tolerance and openness have made the country a much better one 
but have also made us more nearly a nation of strangers. I would take that 
combination in a heartbeat over a country of racial oppression, sexual in- 
equality, and cultural conformity. But taking it means taking its costs. 
The equality of tolerance is not that far from indifference and is very far 
from the equality of opportunity that Johnson envisioned. There is no 
reason to conclude that diversity and solidarity cannot coexist, but we 
have not yet found a convincing register for their coexistence in American 
politics. 

Finally, a language of common good would have to contend with the 
elaborate development of Lyndon Johnson’s spirit of “becoming” in private 
life. The search for a fuller and more adventuresome life is underway every- 
where but in government: it is the personal utopianism of yoga and Pilates 
studios, pharmaceutical labs and psychotherapy clinics, Rick Warren’s 
church and the editorial offices of Saveur—the hundreds of thousands of 
places where billions of dollars and hours go into the unending search for 
meaning and satisfaction. Americans have always been amateur specialists 
in self-transformation, but the practice has never been more elaborate, 
mainstream (to the point of near universality), or sorted into lifestyle- 
compatible market segments. If there was a hint of unique adventure and 
transformative possibility in the politics of past generations, it is harder to 
find now, in contrast with the multifarious growth of possibility elsewhere 
in life. 

At least some of a political language that worked might extend John- 
son’s image of citizens whose free personal activity is enabled by shared in- 
stitutions. Our personal utopianism often clashes with the same con- 
straints that made individuals vulnerable in the Progressive theory of 
modern society. On one hand, we experience ourselves as vessels of infinite 
possibility, and we have more tools and techniques to make that possibility 
real than any of our ancestors had. We feel correspondingly entitled to 
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make good on at least a generous portion of what we might become, and 
we are disappointed and wronged if we find we cannot. On the other hand, 
we are not much less buffeted by economic and institutional fate than ear- 
lier Americans. Household income fluctuates—and falls dramatically — 
more often than it did in the decades of Carter and Reagan. Every year, 
more Americans lack health insurance and are thus more likely to go undi- 
agnosed or untreated when their bodies turn against them. Globalization, 
the end of private-sector unions, and new corporate models all make un- 
employment an ordinary interruption for the fortunate and a long-term 
threat for the unlucky. It is fashionable to praise the flexibility and self-re- 
vision that these changes necessitate, and there is some basis for the praise; 
but “reinventing” yourself is much more fun when you choose the time, 
place, and manner than when circumstances pick you out for reinvention. 
The Progressive criticism of laissez-faire began in the clash between the 
ideal of self-mastery and the growing reality of dependence on impersonal 
institutions and events whose dictates could feel as arbitrary as the Greek 
Fates—institutions and events that, like those iconic powers, made a 
mockery of human will. The world has changed since 1905: we are much 
richer, and real deprivation is less likely. Nonetheless, the psychic whiplash 
that hits when our vast sense of possibility meets unyielding constraint is 
as acute as ever. A competent, innovative government might pick up this 
part—the politics of the American dream—where Johnson set it down 
when the Great Society yielded to bureaucratic overreach, racial anger, 
and, above all, a war the country was coming to hate, which the president 
did not know how to end. 

There would have to be more, however: a way for citizens to identify 
with the life of the nation and feel their dignity enhanced by it. For a sam- 
ple of recent political language that has pressed in this direction, consider 
the following fragment of Barack Obama’s keynote address at the 2004 
Democratic National Convention. The freshman senator from Illinois, 
soon to be a presidential candidate, called on “a belief that we are con- 
nected as one people.” 


If there’s a child on the south side of Chicago who can’t read, that 
matters to me, even if it’s not my child. If there’s a senior citizen 
somewhere who can’t pay for her prescription and has to choose be- 
tween medicine and the rent, that makes my life poorer, even if it’s 
not my grandmother. If there’s an Arab American family being 
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rounded up without benefit of an attorney or due process, that 
threatens my civil liberties. It’s that fundamental belief—1 am my 
brother’s keeper, | am my sister's keeper—that makes this country 
work. It’s what allows us to pursue our individual dreams, yet still 
come together as a single American family. 


This language did not describe the practical interdependence that has 
been so important to the last century of liberal politics, which insists, for 
instance, that you are less free in a country where there is more crime, more 
disease, or worse schools than otherwise. That practical idea of interde- 
pendence rests on the fact that we live in a complex ecology of cause and 
effect, where someone else’s problem can always become our own. Obama 
went beyond this argument, to call up a purely moral interdependence. He 
did not say that our lives go better, on the whole, if other people’s lives also 
go better. He said our lives actually are better if others’ lives are better, 
worse if others’ are worse. His point was not that the senior citizen who 
could not afford medicine would raise a criminal grandson or pass on a 
drug-resistant flu strain to one of Obama’s daughters or that the same gov- 
ernment that held Arab American suspects indefinitely might eventually 
do the same to half-black Christians with African names. It was that any- 
one’s abuse and deprivation was also, in some way, his. The impulse in this 
language was moral connection to the national community: if America is 
unjust, every American is diminished; if America rights itself, every Amer- 
ican is greater for that. This is what has recently been so hard to say, let 
alone believe. 

One vein of American political language has special promise for citi- 
zens’ identification with the nation. This is the language of constitutional 
prophecy. In the mainstream of American politics, particularly in presi- 
dential rhetoric, fidelity to the country’s founding principles has always 
been important. The language of fidelity is common to conservatives and 
reformers. Woodrow Wilson, proposing a great change in the American 
idea of government and society, described his task as “a work of restora- 
tion.” Franklin Roosevelt, too, called for a “restoration” of “the temple of 
our civilization” to “the ancient truths” and promised to “reconsecrate our 
country to long-cherished ideals in a suddenly changed civilization.” Of 
course, what those ideals were was vigorously disputed. Thus, when Lyn- 
don Johnson assured his listeners in 1965, “Our destiny in the midst of 
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change will rest on the unchanged character of our people, and on their 
faith,” he was making a profoundly partisan argument—but one in the 
grammar of American political history, with its powerful belief in an un- 
broken line of principle. So Reagan, rejecting much of the political vision 
that defined Johnson’s life, promised that Americans would remember his 
second term as “when the American Revolution was reborn, when freedom 
gained new life, when America reached for her best” —an image of progres- 
sive, reformist fidelity in service of a conservative project. A common lan- 
guage, as much as anything, links these presidents at two poles of twenti- 
eth-century ideology, each in his own mind and words a restorationist 
reformer. 

The difference, then, is not between static originalists and change-em- 
bracing reformers, as it is sometimes styled in rarefied arguments over in- 
terpreting the constitutional text. In American politics, taken more 
broadly, all are originalists and all reformers, drawn to this partial paradox 
by deep habits of language and imagination. The difference lies in ideas of 
what history teaches. For some, the essence of American freedom was an 
accomplished fact from the beginning. The problems along the way were 
lapses or failures in application. Getting over those was about purification, 
setting right in detail what was always right at core. Restoration really was 
restoration. This attitude toward American experience was central to the 
language of the New Right in the middle of the twentieth century. Barry 
Goldwater, accepting the Republican presidential nomination, assured lis- 
teners in July 1964, “We Americans understand freedom. We have earned 
it: we have lived for it, and we have died for it. This nation and its people 
are freedom’s models in a searching world. We can be freedom’s missionar- 
ies in a doubting world.” He did not say that, along with these historical 
achievements, Americans had learned about the meaning of freedom. 
That we already knew, from the time that “the Good Lord raised this 
mighty Republic to be a home for the brave and to flourish as the land of 
the free.” Freedom could be defended, preserved, and expanded—all im- 
portant in a time when “the tide has been running against freedom” and 
“our people have followed false prophets.” It could not, however, reveal it- 
self in new qualities, new forms, a new spirit through history’s experiments. 
American freedom needed defenders and missionaries, not doubting yet 
hopeful experimenters. These were the themes that Reagan would bring to 
his first inaugural address, less than two decades later. 
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For a different attitude toward history, consider again Lyndon John- 
son’s address on the 1964 Civil Rights Act. In that speech, the failures of 
American history figured as inseparable from the understanding that 
Americans in 1964 should have of their national identity. Johnson 
identified the present moment as “a turning-point in man’s unending 
search for freedom.” That continuing search defined the United States as 
“the first nation in the history of the world to be founded with a purpose,” 
but the standard of freedom was also the measure of national failures. 
More than a century after the Emancipation Proclamation, Johnson ar- 
gued that “the Negro . .. is not fully free tonight” and that “emancipation 
is a proclamation and not a fact.” That situation presented the country 
with a question to “bare the secret heart of America,” the question of what 
freedom meant for membership in a nation whose members often feared 
and hated one another. As a question of self-definition, it meant the coun- 
try could fail “as a people and as a nation,” gaining “the whole world” and 
losing its “own soul.” This was the language, too, of Martin Luther King Jr., 
who had called the broadest phrases of the Declaration of Independence 
and the Constitution “a promissory note” for a later generation to make 
good when it would “rise up and live out the true meaning of its creed.” 
The principles were a challenge to the living, a challenge set at the center 
of what it meant to be American. 

Both attitudes understand any great moment in American politics as a 
challenge of continuity, with elements of preservation and of restoration. 
Johnson's version, however, adds another note: the idea that only by repu- 
diating something we have been from the beginning can Americans be- 
come more nearly what we were always meant to be— meant by the moral 
ambition the country staked itself to at the beginning and has revisited in 
crises since. Setting ourselves free from a cramped vision of the country is, 
in this idea, the first step in entering a larger one. It is never possible simply 
to identify American life with a fixed idea of freedom. What is possible — 
and right —is to see the country as animated partly by an impulse to free- 
dom, whose meaning is always the way it is embodied in the facts and prac- 
tices of a national life. Finally, the meaning of American freedom is the 
measure and kind of dignity and mastery it provides to Americans, as well 
as the ways we carry those together. Abjection, constraint, and the violent 
forms of mastery that depend on these, such as white supremacy, paradox- 
ically comprise part of the meaning of these values, because we discovered 
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the meaning of the values by rejecting and overcoming their opposites, the 
violations that defined them. 

Words cannot command experience, but they do help to shape it. Lan- 
guage like Johnson’s might enrich personal identification with the nation. 
It takes the country’s failings as real and basic, but instead of calling for 
guilt or diminution, it treats failings as a starting point for appreciating 
what it would mean for the country to be greater. This is true to national 
history and also to the experience of any reflective person, who must know 
that life —for an individual as for a country —is a braid of aspiration, disap- 
pointment, and change that combines loss and progress, that success is not 
a perfect resting point but a steady tack toward betterment. It may be that 
in this age in which so much is personal, we will be best able to believe 
about the development and prospects of the country what we know is true 
of our own lives. 

This rhetorical tradition also has some potential to make American 
diversity a point of strength in national community. One of the basic 
themes of American history, from both the standpoint of Lyndon Johnson 
and that of Ronald Reagan, is the extension of equal citizenship from the 
small group that first claimed it to (some version of) everyone. The more 
complex tradition of Johnson and King offers a difficult insight: that the 
meaning of citizenship—and thus the meaning of American freedom— 
changes as its limits move outward. A country that extends civic dignity to 
those who once formed a slave caste has changed the kind of dignity that 
being American implies. Gone is the pride of racial supremacy, of belong- 
ing to a master caste and lording it over others with the small humiliations 
that the powerful exact in any caste system. One part of what takes its 
place is belonging to a country that drew a new version of fairness and rec- 
iprocity from a history that had joined the freedom of some to the brutal 
subjection of others. This is a familiar —even commonplace — idea of what 
it means, morally, to be American, a version of the legacy any American 
can claim as a point of personal dignity. It is also a triumph of moral and 
political imagination, which requires citizens to set themselves loose from 
an old idea of national identity and find their way into another. That kind 
of self-transforming consummation is the special gift of this way of think- 
ing and speaking about the country. 

This rhetorical tradition has weak points as well as strengths. It falls 
too easily into bad conscience or self-righteous hectoring. It lacks the ap- 
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peal of robust self-confidence that Reagan's tradition exudes: it marks a 
version of national greatness that passes through doubt, introspection, and 
failure, and it locates these not just in the other side of the partisan divide 
but in everyone. Indeed, it makes them—or at least their acknowledgment 
in a country where they are real—a precondition of greatness. As the start- 
ing point for an American public language, it remains the best we have. 


NOTE 


This essay appears in a revised form in Jedediah Purdy, A Tolerable Anarchy: 
Rebels, Reactionaries, and the Making of American Freedom (New York: Alfred A. 
Knopf, 2009). 


DEMOCRACY AND PROPHECY 


ot 
M. Cathleen Kaveny 


A distinction between what can be called “prophecy” and “casuistical reasoning” runs 
deep in Western history. Exemplars of prophecy include not only the Hebrew 
prophets but religious and political reformers ever since, those who see what they re- 
gard as a central unseen moral truth about their culture and articulate it with in- 
ststence. Exemplars of casuistical or practical reason include most philosophers 
(from Aristotle on), most lawyers, most politicians, and most of us most of the time. 

As M. Cathleen Kaveny observes in this essay, our own era has lots of speech of 
both kinds, on the right and on the left; in addition, much confusion, in religion and 
politics alike, arises from our common failure to understand the differences between 
these two genres of expression and the criteria appropriate to judging them. Some- 
times, prophecy is indeed called for, or prophecy of a certain kind: sometimes, the oc- 
casion does not justify prophecy, or even if it does, a particular exercise of the 
prophetic voice is not justified by the criteria that should shape the genre. Kaveny 
explores these issues both as a theoretical matter and by comparing two prophetic 
works of our own era, Martin Luther Kings “I have a dream” speech and Father 
Frank Pavone’ “Open Letter to Michael Schiavo.” 


In Political Liberalism (1993), John Rawls argued that when citizens are en- 
gaged in public discourse about fundamental political questions, they must 
conform to the ideal of public reason. In particular, they must refrain from 
offering arguments that depend ultimately on exclusively religious 
premises or insights or other controversial commitments not shared by the 
vast majority of citizens.’ Rawls’s book sparked a rich interdisciplinary dis- 
cussion about the role of religion in American public life. While appreciat- 
ing his concern for civil discourse in a pluralistic society, many religious be- 
lievers and those sympathetic to their claims worried that Rawls’s 
conception was too restrictive of religiously based arguments. In response 
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to these concerns, Rawls modified his position to allow for more flexibility 
for religious believers and others to offer arguments in explicitly religious 
terms.” 

Still, not everyone was satisfied. For example, philosopher of religion 
Jettrey Stout has suggested that even the new and improved Rawls operates 
with an unacceptably narrow notion of what counts as being a reasonable 
person in the public square. More specifically, Stout highlights both the 
rigor and flexibility of what he calls “immanent criticism,” which is essen- 
tially the process of giving reasons for one’s own views and requesting rea- 
sons for the views of other participants in critical, dialogical fashion. Stout 
contends that immanent criticism is “both one of the most widely used 
forms of reasoning” in political discourse and “one of the most effective 
ways of showing respect for fellow citizens who hold differing points of 
view.” Religious people, Stout notes, can give reasons for their views and re- 
quest reasons from other participants in the discussion in ways that do not 
differ essentially from secular participants. We are a community of reason 
requesters and reason givers, believers and nonbelievers alike.’ 

While Stout's criticism of Rawls is entirely accurate, it is not, in my 
view, sufficiently radical. A distinct and additional flaw in the Rawlsian 
framework is that it fails to grapple with a common form of American re- 
ligious discourse that is not straightforward discursive argument, although 
it does possess its own inner logic and structure. More specifically, the 
Rawlsian concept of “public reason” does not give us a way to deal with the 
place of prophetic discourse in the public square. Rawls’s framework tac- 
itly assumes that everyone discussing matters of public concern in the pub- 
lic square will be employing discursive practical reason; religious believers 
will differ from others only in that their conclusions will depend to some 
degree on distinctively religious premises. Stout’s critique, as powerful as it 
is, does not challenge this assumption, although his account of the practice 
of immanent criticism provides a richer and more capacious account of 
what type of reason giving ought to count as reasonable in the public 
square. 

Discursive practical reasoning is certainly a key part of the tradition of 
public rhetoric in the United States and in Western culture more generally. 
In Culture and Anarchy, Matthew Arnold (1822-88) called it the language of 
“sweetness and light,” finding the roots of its dispassionate progression of 
argument and analysis in ancient Greek philosophy’s pursuit of truth. But 
Arnold also points to another type of rhetoric equally important in the 
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American political tradition. It is not cool reflection on carefully defined 
premises and delimited conclusions; it is, rather, the heated and unwaver- 
ing commitment to absolute moral truth. Arnold describes this passionate 
rhetoric of moral witness as the “fire and strength” of the Hebraic tradi- 
tion; it is found most vividly in the great prophetic books of the Hebrew 
Bible, which is also the Christian Old Testament.* 

To deal adequately with the role of religious discourse in the public 
square, it is not enough to come to terms with “sweetness and light”; we 
must also come to terms with “fire and strength.” We need to reflect on the 
appropriate use of prophetic discourse in the discussion of controversial 
moral and social issues. Why? In my judgment, some of the key reasons 
why Rawls is worried about the introduction of religious claims in the pub- 
lic square—the potential for such claims to cause social divisiveness can re- 
sult in the marginalization of the individuals who disagree with the people 
asserting those claims—are particularly applicable to religious rhetoric of 
“fire and strength.” Reasons calmly stated, no matter what their premises, 
do not usually provoke conversation partners to retaliation, verbal or oth- 
erwise. Prophetic indictments, however, do tend to attract harsh invective 
in return, at least from those members of the audience who do not con- 
sider the prophetic indictment fair. Furthermore, by their very nature, 
prophetic indictments rhetorically marginalize those who do not comply 
with their demands for reform. 

In my view, some forms of prophetic rhetoric are necessary, on some 
occasions, to the moral health of the American polity. Think, for example, 
of Martin Luther King Jr. and the nineteenth-century abolitionists; they 
traded in prophetic rhetoric. Their uncompromising moral demands re- 
shaped American society on the race question. At the same time, however, 
this kind of rhetoric is also dangerous to the bonds of civility that allow di- 
verse groups to live peaceably together as one people. All prophetic 
rhetoric can be divisive—even the rhetoric of Martin Luther King and the 
abolitionists. Furthermore, not every would-be prophet is Martin Luther 
King; not every cause is abolitionism. 

Those of us interested in the role of religion in the public square need 
to grapple with both the usefulness of prophetic rhetoric and its danger- 
ousness. Doing so requires us first to understand how prophetic indict- 
ments of “fire and strength” operate rhetorically. On the basis of this un- 
derstanding, we need to develop criteria for the appropriate use of 
prophetic discourse, criteria that would endorse the use of its “fire and 
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strength” in appropriate cases, while discouraging that use in cases where it 
is inappropriate or disproportionately destructive. Furthermore, we need 
to do so in a way that is not politically biased toward either “liberal” or 
“conservative” prophets. Finally, the criteria for the appropriate use of 
prophetic language ought not to be imported from outside that realm of 
discourse but, instead, ought to be organically developed from reflections 
on the central cases of its use. 

In this essay, I attempt a few small steps toward these goals. In the first 
section, I briefly address the role of prophetic discourse in American po- 
litical history. In the second section, | identify some key characteristics of 
prophetic discourse, which help explain why such discourse is both neces-. 
sary to maintain the moral health of a community and potentially danger- 
ous to the peaceful coexistence of the members of that community. In the 
third and fourth sections, I begin to develop some criteria for the appro- 
priate use of prophetic discourse by reflecting on two recent examples of 
the genre in American public life: Martin Luther King’s “I have a dream” 
speech (1963)° and Father Frank Pavone’s “Open Letter to Michael Schi- 
avo” (2006).° 


PROPHETIC DISCOURSE IN THE 
AMERICAN TRADITION 


From the very beginning, American political speech has been inherently 
religious. As recognized by scholars of American religious history, such as 
Perry Miller,’ Sydney Ahlstrom,* and Jon Butler,’ political sermons reflect- 
ing on the state of the covenant between God and the people were com- 
mon in colonial New England, as settlers articulated their vision of them- 
selves as a “new Israel,” living out a new and eternal covenant with God. In 
The American JFeremiad,'® social historian Sacvan Bercovitch traces the 
uniquely American development of a form of prophetic speech regularly 
used by Puritan preachers in order to call their flock to live up to their ob- 
ligations under the covenant. Named in honor of the prophet Jeremiah, 
whose passion it both imitates and channels, the jeremiad is defined by 
Bercovitch as “a lament over the ways of the world”: “It decried the sins of 
‘the people’—a community, a nation, a civilization, mankind in general — 
and warned of God's wrath to follow.”"' The Puritans put their own stamp 
on this genre, mixing anxiety with a conviction of America’s divinely given 
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mission and promise to propel their flock forward on their theological and 
political mission. Impressed by its power, Bercovitch is nonetheless funda- 
mentally wary of this form of discourse—he emphasizes the nationalism 
and divisiveness that this form of rhetoric can produce.” 

Not everyone is quite so negative about the role of prophetic dis- 
course in political community. In his brilliant and highly original study The 
Prophetic Tradition and Radical Rhetoric in America, James Darsey offers a 
different perspective.'? Fully recognizing its potential for divisiveness, he 
nonetheless laments the dearth of prophetic rhetoric in contemporary 
American public argument. After exploring the use of prophetic language 
in the work of American political activists ranging from pamphleteers for 
the American Revolution to abolitionist Wendell Phillips and communist 
Eugene Debs, Darsey maintains that this form of discourse is no longer 
widely available or accessible in American political life. Taking the gay 
rights movement as his case study, he contends that contemporary politi- 
cal activists now attempt to produce moral and social change by mustering 
their commercial power, not their moral power. This change in political 
discourse both reflects and reveals a real loss—our loss."4 

According to Darsey, the availability of prophetic rhetoric within a 
particular political community depends on a bedrock sense of common 
values, on which prophetic speakers can ground their cause in a common 
dedication to moral righteousness." Our nation is increasingly pluralistic 
and materialistic; it is held together largely by self-interest rather than firm 
and unwavering moral commitment. In this context, gay activists in the 
1980s made a strategic decision to minimize their appeals to fundamental 
rights and concentrate their attention on the conjunction between their 
own purchasing power and the monetary greed of the economic sphere. 
This strategy, while successful in one sense, could also be seen as a cause for 
some regret. Appeals to monetary self-interest might win benefits and re- 
move burdens, but they cannot convert the heart. They cannot gain funda- 
mental moral acceptance. “There is no communion,” observes Darsey, “in 
money.”!° 

But Darsey spoke too soon about the demise of effective prophetic 
rhetoric in the American public square. In the 1960s, prophetic language 
was used by so-called religious progressives; in our era, it is used primarily 
by religious conservatives. The resurgence of explicitly religious dis- 
course, especially prophetic discourse, after the 2000 presidential elec- 
tion is too prominent to be ignored. For example, the rhetoric of the “cul- 
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ture of life” versus the “culture of death,” brought to the fore by Pope John 
Paul II in his 1995 encyclical Evangelium Vitae,’ has been adopted by a 
wide range of cultural conservatives of all denominations to encapsulate 
their moral and political demands. That language is prophetic language; it 
is an uncompromising moral demand to do good and avoid evil, in accor- 
dance with God's law. There is no reason to think that prophetic speech is 
not an enduring aspect of American public life. Those who want to come 
to terms with the place of religion in the American public square cannot 
avoid coming to terms with prophetic discourse. | now turn my attention 
to this task. 


THE USE AND ABUSE OF PROPHETIC INDICTMENTS 


What is prophetic speech? The short answer is that it is speech in the tra- 
dition or style of the Hebrew prophets, but they of course constitute more _ 
than one tradition and display a range of styles. So where do we look in or- 
der to begin developing a fuller answer? My object here is to look to con- 
temporary scholarship about the Hebrew prophets themselves. 

What is a prophet? Here we immediately run into complexities. The 
precise definition of a biblical prophet, the actual authors of the prophetic 
books, and the relationship of prophetic insight to other aspects of He- 
brew scripture and society are topics that have generated a prodigious 
amount of scholarship. How Christianity, which began as one of a number 
of late Second Temple Jewish sects, reshaped the understanding of the 
prophetic role to correspond to its beliefs about the nature and role Jesus 
of Nazareth is another multifaceted and highly contested question. 

The most common word for prophet in the Hebrew Bible is abi. For 
our purposes, its root, the term nab-, which means “to call,” is highly 
significant.'* A prophet is someone who is called and commissioned by 
God to deliver a message to God’s people. The message generally reflected 
God's perspective on the relationship between God and the Hebrew 
people and, more specifically, on the ways in which his chosen people were 
fulfilling —or failing to fulfill—their obligations to him at a particular time 
and place in their history. 

Quite frequently, the prophetic assessment of the people’s perfor- 
mance was harshly negative—prophets criticized the manifold ways in 
which the people of Israel and Judah strayed from their covenantal obliga- 
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tions to Yahweh. Abraham Joshua Heschel states, “The prophet was an in- 
dividual who said No to his society, condemning its habits and assump- 
tions, its complacency, waywardness, and syncretism.”!” This aspect of the 
speech of the prophets carried its way over into later religious and political 
thought formed in the tradition of the prophets. Let us call this type of 
rhetoric prophetic indictment, both to be precise about what it entails and to 
signal the fact that prophetic speech is not exhausted by indictments. This 
fact will be important to my argument later in this essay. 

One does not have to be called by God by name to employ prophetic 
discourse; many of those who use prophetic discourse see themselves as 
following in the footsteps of the prophets. Indeed, the line between true 
prophets and their successors is not as clear as some like to think. Biblical 
exegesis, for example, has shown that the books of Isaiah and Jeremiah 
contain not exclusively the writings of the men whose names they bear but 
substantial portions written by disciples writing in their name and style. 
Later religious thinkers appropriated the language of the prophets to 
reflect on the relationship of their own communities to God and divine 
law. To borrow an image from theologians George Lindbeck and Hans 
Frei, these thinkers absorbed the world into the biblical text;?° they in- 
scribed the trials, tribulations, catastrophes, and controversies of their own 
time into the biblical drama of the frequently difficult relationship be- 
tween God and God's beloved people, the ancient Jews. Preachers in post- 
biblical times saw themselves as preaching God’s word to their own com- 
munities, as refracted through God’s word to the ancient Israelites and 
Judeans. 

Is there a strict correlation between religiosity and the invocation of 
prophetic indictments? No. There is, of course, a correlation, but it is not 
strict. In one sense, Jews and Christians have a natural affinity for the use 
of prophetic rhetoric, since its exemplars are embedded in their sacred 
scriptures. At the same time, both of these religious traditions have 
branches, denominations, or schools that do not encourage the appropria- 
tion of prophetic discourse as a means of addressing contemporary prob- 
lems. These groups prefer the rhetoric of “sweetness and light,” as reflected 
in the precise distinctions that characterize moral reasoning in both the 
Jewish rabbinic tradition and the Catholic casuistical tradition. For exam- 
ple, for many years, rather than decrying the “culture of death” in global 
and undifferentiated fashion, Catholic moralists spent a great deal of time 
arguing whether certain medical procedures resulting in the death of a fe- 
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tus (e.g., a craniotomy performed to save the life of the mother) counted as 
morally prohibited “abortion” or not. 

Furthermore, as Darsey’s work demonstrates, thinkers who are not ul- 
timately motivated by belief in God and a manifestation of God's will for 
their society can nonetheless fruitfully employ prophetic indictments. 
Darsey, in my view, also correctly identifies the basic requirement for their 
nonsectarian use: the belief in a set of foundational moral and social com- 
mitments, whose purpose is to constrain, infuse, and inspire all subsequent 
decisions on the part of the society in question. While not requiring reli- 
gious belief, the invocation of prophetic rhetoric requires an unwavering 
commitment to a set of foundational moral values, which becomes analo- 
gous to religious commitment in its depth and force.! 

What are the characteristics of prophetic indictments as a rhetorical 
form? The Protestant ethicist James Gustafson noted three characteristics. 
First, “they usually, though not always, address what the prophet perceives 
to be the root of religious, moral, or social waywardness, not specific in- 
stances in which certain policies are judged to be inadequate or wrong.””? 
Second, prophetic indictments use “language, metaphors, and symbols 
that are directed to the ‘heart’ as well as to the ‘head,” and the prophet 
“usually does not make an argument; rather he demonstrates, he shows, he 
tells.”’? Third, prophetic indictments are usually utopian in nature. 
Gustafson does not use the term utopian technically; he merely employs it 
to indicate that “prophets sometimes proclaim and depict an ideal state of 
affairs which is radically in contrast with the actual state of affairs in which 
we live together in society.”’* Prophetic indictments frequently decry a so- 
cial evil without providing a clear plan for its amelioration. 

Prompted by James Darsey’s analysis I would add a fourth characteris- 
tic: those who use prophetic discourse tend to presuppose, tacitly or explic- 
itly, that they are speaking to a moment of communal crisis—a moment of 
decision with enormous consequences for the community. Quite often, this 
moment of crisis is presented in the starkest possible terms: either turn 
from your wicked ways or be destroyed. There is no time to waste.” 

What is the relationship of prophetic indictment to ordinary moral 
discourse? The first point to make is that it is not ordinary moral dis- 
course —it is radical discourse. Prophetic indictments are radical in the 
original sense of the term. The overarching goal is to call the community 
back to its roots in its fundamental moral commitments—to renewed ded- 
ication to the bedrock principles on which the society is based. 


DEMOCRACY AND PROPHECY ¥ 4! 


Prophetic discourse is, in an important sense, about the foundations 
of moral discourse —not its upper floors. If the foundations are not steady 
and strong, any moral reasoning grounded on them is likely to be unstable 
and dangerous. The definitive example from the Hebrew Bible is the sin of 
idolatry, excoriated again and again by the prophets. If an Israelite does 
not understand why idolatry is a sin—and a serious sin—he or she is not 
likely to make any progress in more subtle matters of moral reasoning. 
Those who do not realize why idolatry is a grievous offense against Yahweh 
clearly do not perceive who Yahweh is—the one true God, who led the Is- 
raelites out of captivity and provided for them through their wanderings in 
the desert. They do not understand the exclusive nature of the covenant 
between Yahweh and his people concluded on Mount Sinai/Horeb. They 
do not understand either the folly or the betrayal involved in chasing after 
false gods. Having shown themselves blind to the fundamental nature of 
that covenant, they are in no position to adjudicate more difficult ques- 
tions of loyalty and obedience that are to be decided on its basis. 

The covenant between God and Israel is sometimes analogized with a 
marriage covenant. By pursuing other gods, Israel is behaving like a 
flagrantly and serially unfaithful spouse. Nowhere is this framed more 
powerfully or poignantly than in the book of Hosea, who was instructed by 
God to take a temple prostitute for a wife, in order that he might more 
vividly experience and convey God’s sense of outrage and betrayal at Is- 


rael’s dalliances.?° 


Protest against your mother, protest! 

for she is not my wife, 

and I am not her husband. 

Let her remove her harlotry from before her, 
her adultery from between her breasts, 

Or I will strip her naked, 

leaving her as on the day of her birth; 

I will make her like the desert, 

reduce her to an arid land, 

and slay her with thirst. 


In addition to calling people back to the fundamental commitments 
of their moral and political world, prophetic indictments also serve a sec- 
ond basic purpose. They are frequently used as a form of moral shock 
treatment. In their very harshness, they force people to recognize the 
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truth about thoroughly corrupt patterns or practices of behavior, a truth to 
which they have become blind or callous. This function of prophetic in- 
dictments is illustrated by the second overarching theme in the Hebrew 
prophets: the scandalous exploitation of the poor by the privileged upper 
class. In many cases, this exploitation was not due as much to maliciousness 
as to moral senselessness; consequently, the prophets assailed minds and 
hearts numb to the tribulations of other people. Nothing is more powerful 
than the words of the prophets themselves. Consider Isaiah 3:13-17: 


The Lord rises to accuse, 

standing to try his people. 

The Lord enters into judgment 

with his people’s elders and princes: 

It is you who have devoured the vineyard; 

the loot wrested from the poor is in your houses. 
What do you mean by crushing my people, 

and grinding down the poor when they look to you? 
Says the Lord, the God of hosts. 

The Lord said: 

Because the daughters of Zion are haughty, 

and walk with necks outstretched 

Ogling and mincing as they go, 

their anklets tinkling with every step, 

The Lord shall cover the scalps of Zion’s 
daughters with scabs, 

and the Lord shall bare their heads. 


For the ancient Israelites, the prophets were both religious and politi- 
cal figures; indeed, the idea of separating religion and politics in modern 
liberal fashion would have been unfathomable to them. Their political com- 
munity was constituted by a divine gift that was simultaneously a divine call. 
Rescuing the sons and daughters of Jacob from their Egyptian captivity, 
Yahweh agreed to be their national god, protecting and guiding them in ex- 
change for complete and exclusive loyalty. They believed that Moses, 
unique among the prophets in that he saw Yahweh face-to-face, received a 
revelation that provided them with a detailed blueprint for their society. 
The covenant between God and Israel was their fundamental political con- 
stitution; keeping the covenant meant keeping the commandments. 

How do prophetic indictments properly function with respect to our 
ordinary moral and political discourse? In my view, the best way to encap- 
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sulate the dual role of prophetic indictments with respect to ordinary po- 
litical discourse is with an image: such indictments are a form of moral 
chemotherapy. More specifically, they function with respect to ordinary 
moral discourse rather as chemotherapy functions with respect to the 
health of a human body.’’ Just as chemotherapy is not an ordinary form of 
health care, prophetic indictments are not an ordinary form of moral dis- 
course. They are an extraordinary form, aimed at a lethal threat to the 
health of moral discourse within a particular community: either utter dis- 
dain for a fundamental moral premise of the community’s moral reasoning 
(e.g., idolatry) or a pattern of utter blindness to a consequence of its fun- 
damental moral commitments (e.g., gross exploitation of the poor). 

When a human body is ravaged by cancer, chemotherapy can be the 
only hope of restoring life and health. At the same time, chemotherapy 
can have destructive consequences. Unless the physician is extremely judi- 
cious in its use, it can do more harm than good—in some circumstances, it 
can even kill the patient. So it is with the moral chemotherapy of 
prophetic indictments. They can be absolutely necessary to preserve the 
fundamental moral fabric of the community. At the same time, they can 
rip a community apart, setting mother against son, sister against brother. 
Any reflection on the function of prophetic indictments must come to 
terms not only with their appropriate use but also with their great poten- 
tial for abuse. This destructive potential is intimately connected with the 
inner logic of prophetic indictments; it arises from the way in which 
prophetic interventions affect the ongoing conversation. Let me sketch, 
therefore, four key characteristics of this inner logic. 

First, by their very form and content, prophetic indictments radically 
constrain the possibilities for acceptable response on the part of the lis- 
teners. Remember that the true prophet is claiming to be a messenger of 
God; the prophet also claims that the message he or she is delivering is di- 
vinely mandated. From the prophet’s perspective, therefore, the only ac- 
ceptable response is obedience and repentance on the part of the audience. 
How else can one respond to an unequivocal message from the Supreme 
Being? Hearers who do not obey and repent are functionally in the posi- 
tion of making an ad hominem attack on the prophet. In effect, they are 
calling the prophet a liar or, at the very least, an unreliable messenger. Their 
very recalcitrance proclaims their belief that the prophet is not, indeed, a 
messenger from God or that the prophet distorted or truncated the mes- 
sage in some significant way. 
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Second and relatedly, it is important to note that by their nature, 
prophetic indictments forestall the possibility of dialogue or compromise. 
This is the case with respect to the substance of the message. The prophet 
believes that he or she is uttering God’s own message; it cannot, therefore, 
be quibbled with or debated. Consider, for example, the following passage 
from Jeremiah: 


Therefore, I will give their wives to strangers, 
their fields to spoilers. 

Small and great alike, all are greedy for gain, 
prophet and priest, all practice fraud. 

They would repair, as though it were nought, 
the injury to the daughter of my people: 
“Peace, peace!” they say, 

though there is no peace. 

They are odious; they have done abominable things, 
yet they are not at all ashamed, 

they know not how to blush. 

Hence they shall be among those who fall; 

in their time of punishment they shall go down, 
says the Lord.”® 


There is no conversational space in this indictment for an interlocutor to 
ask, “Well, wait a minute, now. What exactly counts as ‘greedy’?” Moreover, 
the questions “Do you have anything specifically in mind with the term 
‘abominable things’?” and “Is their commission a specific intent offense?” 
are not likely to be met with a measured and thoughtful response from the 
prophet. Those who ask such questions merely prove that “they know not 
how to blush.” 

Third and consequently, prophetic indictments leave scarce room for 
careful, casuistical distinctions common both in the law and in the analysis 
of day-to-day moral problems. Consider, for example, the prohibition 
against idolatry, which | identified earlier as the fundamental moral prohi- 
bition of the ancient Israelites. Does it count as “idolatry” to eat meat 
sacrificed to idols if the eater does not actually believe in other gods? This 
is a casuistical question, probing the precise boundaries of the definition of 
“idolatry.” It was a live question for St. Paul.*? It is not one, however, with 
which the writers of the biblical books of Isaiah or Jeremiah or Hosea 
would have had much patience. To ask the question would be to demon- 
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strate that one had not fully grasped the full horror of the sin of idolatry; 
anyone who did recognize that horror would want to stay as afar away from 
it as possible, not only in internal beliefs, but also in external acts. 

Fourth and finally, the use of prophetic indictment generally marks 
the end of civil discussion. Those who, for whatever reason, do not ac- 
knowledge the speaker's identity as a true prophet are likely to react with 
indignation to the prophet’s stinging words. Consider the foregoing pas- 
sage from Jeremiah as an example. The experience of being called “greedy” 
or “odious” by a person one does not consider a true prophet is likely to 
produce indignation and insults in return, at least from the vast majority of 
people not blessed with saintly patience. The prophet, filled with righteous 
anger, calls for obedience and repentance. One or two members of the au- 
dience might comply. But the rest are incredulous and skeptical; they feel 
they have been calumniated and respond accordingly. 

Prophetic indictments are thus rhetorically coercive; indeed, they are 
generally meant to be so. Their goal is to narrow the hearers’ options to 
two: either obey and repent or be damned, literally or figuratively. Under 
the best of circumstances, prophetic indictments will rend the moral fab- 
ric of the community, provoking resentment, recalcitrance, and, some- 
times, retaliation in response. Like chemotherapy, if they are not used as a 
last resort, carefully, and with proper precautions, they will do more harm 
than good. But there is a crucial difference between actual chemotherapy 
and moral chemotherapy. Physicians charged with the care of persons’ 
bodies are not generally tempted to overuse chemotherapy; it has no in- 
trinsic fascination as a form of medical treatment. There is, however, a cer- 
tain attraction to the use of prophetic indictment on the part of those who 
are tempted to view themselves as spiritual physicians, charged with the 
care of the soul of America. There are three basic sources of temptation. 

First, the status of the Hebrew prophets and the history of prophetic 
rhetoric in the American political tradition play no small part in the at- 
traction to this form of discourse. Against the temptations of self-aggran- 
dizement, self-proclaimed prophets need to be cognizant of the spiritual 
danger of assimilating one’s own mission to that of a biblical prophet or an 
acknowledged successor. Such an assimilation frequently precludes healthy 
self-criticism; it encourages the would-be prophet to interpret criticism 
and qualification as misunderstanding and moral turpitude. 

Second, self-proclaimed prophets ought to be cognizant of the attrac- 
tion of the easy way out. Homiletic classes in divinity schools regularly 
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hear the joke about the preacher who writes in the margins of his sermon, 
“Point weak —bang on pulpit.” Prophetic indictments can be the rhetori- 
cal equivalent of pounding on the pulpit. If one’s argument is weak, if 
one’s capacity for dialogue and exchange is uncertain, it can be tempting to 
invoke prophetic indictments prematurely rather than engaging in the 
difficult work of strengthening one’s discursive argument. 

Finally, there is the dangerous allure of unconsciously procuring a 
righteous cover for base motives. One does not need to be an expert in in- 
ternational politics or human psychology to recognize that those who are 
angry at another person or group, no matter what the underlying reasons 
for that anger, frequently find it convenient to cloak their anger in right- 
eousness. By engaging in prophetic indictments of their enemy, they both 
give expression to their outrage and proclaim their own moral rectitude. 
This can be a heady combination. 

Prophetic indictments are not the discourse of practical reason. 
Nonetheless, they have an important and intelligible function in the con- 
text of acommunity’s moral conversation and debate. They can call a com- 
munity back to faithfulness to its most basic values, when those values 
have been distorted or occluded by the passage of time or the complacency 
of succeeding generations. They can break through self-indulgence and in- 
difference to the suffering of others. At the same time, however, prophetic 
indictments can also be dangerous, threatening social harmony on a basic 
level. They can also be misused, and their inexorable demands can be mar- 
shaled for the wrong reasons, such as shoring up a weak argument or 
artificially enhancing the status of the speaker. 


CRITERIA FOR THE RIGHT USE OF 
PROPHETIC INDICTMENTS 


I now turn my attention to the task of articulating some basic criteria for 
the right use of prophetic indictments in the public square, criteria that 
would encourage the benefits of this form of rhetoric while discouraging 
the liabilities. In my view, successful criteria for the use of prophetic 
rhetoric need to be developed from an internal perspective —a perspective 
sensitive to the inner logic and purpose of prophetic speech—rather than 
imposed from outside, in an arbitrary fashion. Consequently, I propose to 
use the books named after the great Hebrew prophets themselves for the 
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development of criteria guiding the appropriate use of prophetic indict- 
ments. These books reveal that the indictment is not the only form of 
prophetic speech; in fact, prophetic books contextualize indictments with 
other forms of speech in ways that maximize the beneficial effects of the 
indictment while minimizing deleterious consequences. For prophetic in- 
dictment to function to heal, rather than to harm, a community, would-be 
prophets need not only to reflect on the conditions under which its use is 
appropriate but also to contextualize their indictment in ways that miti- 
gate its harm to the broader community.*” 

To lend specificity to my quest for normative criteria for the use of 
prophetic indictments, I shall explore, in comparative fashion, two procla- 
mations about issues of political morality and law, made by religious figures 
in the public square. The first is Martin Luther King’s “I have a dream” 
speech, delivered at the Lincoln Memorial on August 28, 1963, to more 
than 250,000 people at the March on Washington for Jobs and Freedom.”! 
Martin Luther King was a Baptist minister, the president of the Southern 
Christian Leadership Conference, and a linchpin of the civil rights move- 
ment, which drew on black churches to mobilize support and inculcate the 
character traits necessary for the discipline of nonviolent civil resistance. 
The second proclamation I will consider is Father Frank Pavone’s “Open 
Letter to Michael Schiavo,’ written to the widower of Terri Schindler Schi- 
avo in March 2006, a year after her death, and published on the World 
Wide Web. In a highly publicized case, Mr. Schiavo authorized the with- 
drawal of artificial nutrition and hydration from his forty-two-year-old 
wife, who had been in a persistent vegetative state for almost fifteen years. 
This decision was forcefully opposed by Ms. Schiavo’s parents, in part on 
the basis of their Catholic faith. In the fall of 2004, Father Pavone inter- 
vened in the moral and legal controversy, on the side of the parents. A con- 
temporary culture warrior, he founded a new Roman Catholic religious or- 
der called Priests for Life, dedicated to combating abortion, euthanasia, 
and other manifestations of the “culture of death” as described in Pope 
John Paul II’s encyclical Evangelium Vitae. 

In the section that follows, I will argue that Reverend King’s speech 
constitutes a model for the proper use of prophetic indictments whereas 
Father Pavone’s open letter falls far short of the mark. A reader might well 
question whether this comparison is fair. King’s speech, after all, is an 
undisputable high point of American political and religious rhetoric; who 
among us could expect to survive a comparative scrutiny that used it as a 
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touchstone? My response is twofold. First, it is, | think, important to con- 
sider precisely why King’s speech is effective, not merely as a general exam- 
ple of political rhetoric, but also more specifically as a particular example 
of prophetic rhetoric in the public square. Comparative analysis facilitates 
this task. Second, one ought not to minimize either the political 
significance of the Terri Schiavo case in American political life or the role 
of Father Pavone in stirring the sentiments of religious people across the 
nation against the withdrawal of Terri’s feeding tube. Thanks in part to the 
intervention of religious conservatives, a Republican Congress passed 
“Terri's Law,”*? which took the extraordinary step of giving de novo juris- 
diction over one particular case —her case—to the federal courts, despite 
the fact that family law and medical treatment decisions are quintessen- 
tially matters for state courts. “Terri’s Law” was an extraordinary manifes- 
tation of political power, much of it motivated by religious conviction. Fa- 
ther Pavone helped to galvanize that conviction. 


A TALE OF TWO PROPHETS 


I begin my account of King and Pavone by identifying something they 
share: namely, they ground their prophetic speech in a claimed violation of 
law or covenant. This is not surprising, for ever since the work of the great 
German biblical scholar Claus Westermann, who emphasized the parallels 
between prophetic speech and the ancient forms of lawsuit,** it has been 
clear that the law, particularly as a fundamental agreement or covenant 
binding on the parties in question, often provides the basis for a prophetic 
indictment, in biblical times as well as in (or perhaps therefore in) our own. 
Not surprisingly, therefore, when we examine both King’s speech and 
Pavone’s open letter, we find the rudiments of a claim of breach of con- 
tract. 

First, the opening paragraphs of both documents ground their cri- 
tique in a fundamental covenant or compact to which their audience can 
be presumed to have assented. More specifically, Martin Luther King in- 
vokes the Declaration of Independence and the Constitution as constitut- 
ing a “check,” a “promissory note” extending rights to African Americans.** 
Father Pavone invokes the marriage covenant that bound Michael Schiavo 
to care for and protect his wife Terri.” 

Second, each prophet proceeds to develop the factual basis for the in- 
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dictment, drawing on vivid imagery to do so. King surveys the plight of 
black citizens in America, charging that “one hundred years later, the Ne- 
gro is still languished in the corners of American society and finds himself 
an exile in his own land.”° Pavone describes Terri Schiavo’s death: “I 
watched her face for hours on end, right up to moments before her last 
breath. Her death was not peaceful, nor was it beautiful. If you saw her 
too, and noticed what her eyes were doing, you know that to describe her 
last agony as peaceful is a lie.”37 

Third, each proceeds to draw the legal conclusion on the basis of the 
law and the facts. King proclaims, “It is obvious today that America has de- 
faulted on this promissory note insofar as her citizens of color are con- 
cerned. Instead of honoring this sacred obligation, America has given the 
Negro people a bad check; a check which has come back marked 
‘insufficient funds.’”** King is charging the American polity with a type of 
fraud. Pavone, in contrast, excoriates Schiavo for murdering his own wife: 
“We watched, but you had the power to save her. Her life was in your 
hands, but you threw it away, with the willing cooperation of attorneys and 
judges who were as heartless as you were. Some have demanded that I apol- 
ogize to you for calling you a murderer. Not only will I not apologize, I will 
repeat it again.”*? 

If one compares these two prophetic indictments, it is clear that both 
aim to provide a type of moral chemotherapy. Both King and Pavone are us- 
ing these communications to attack what they perceive as a type of moral 
cancer invading the body politic —a racist regime in the case of King and the 
“culture of death” in the case of Pavone. It is also clear that neither prophet 
leaves much room for legitimate disagreement with their diagnosis. As I ar- 
gued earlier in this essay, these features are inherent in the very rhetorical 
structure of prophetic indictments. Further comparisons, however, reveal il- 
luminating differences in the two sources, which may help us develop crite- 
ria to determine both when the moral chemotherapy of prophetic indict- 
ments is justified and how to minimize its inevitable dangers to the body 
politic. More specifically, I think comparison on three points generates 
three criteria for the appropriate use of prophetic indictments. 

First, look more closely at the basis of the prophetic indictment in the 
two cases. Martin Luther King was focused on the injustice of a whole pat- 
tern of laws that was deeply subversive of the full citizenship of African 
Americans—the Jim Crow regime, which had thwarted the full implemen- 
tation of the antislavery amendments to the Constitution. Like the bibli- 
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cal prophets, he used a solid foundation—our basic constitutional values— 
to call attention to the rotting superstructure.*” 

In contrast, the basis for Frank Pavone’s indictment is far more re- 
stricted. More specifically, the problem he saw was not with the legal 
regime but with the application of relevant law in a particular instance. 
There is no doubt that Terri Schiavo was recognized as a legal person by all 
those involved in the dispute. Euthanasia was and remains illegal in 
Florida. Moreover, the state’s legal framework regarding guardianship and 
withdrawal of medical treatment — including artificial nutrition and hydra- 
tion (ANH)—was sound.*! Father Pavone and his supporters might argue 
that the result in the Terri Schiavo case exemplifies callousness toward 
people of compromised physical and mental state. Yet an examination of 
the case file, which runs over a thousand pages long, demonstrates that this 
is not so.** At bottom, the legal dispute between the two sides turned on 
divergent views regarding whether Terri Schiavo would have wanted ANH 
to be discontinued were she able to make the decision for herself, as well as 
divergent views about who should make that decision since she could not. 
Father Pavone believes that Mr. Schiavo—and the courts—answered this 
particular question incorrectly, by not giving enough weight to his view of 
what Catholic teaching requires in this instance.*? 

It seems to me that the first criterion generated by this comparison is 
this: do not deploy the moral chemotherapy of prophetic rhetoric without 
a sufficiently grave cause. There is a significant difference between a sys- 
tematically unjust legal regime and a basically sound regime that reaches an 
unjust result in a particular instance.** It is one thing to protest a wide- 
spread pattern or practice of treating some people as second-class citizens; 
it is another to focus on one case of problematic decision making. Fur- 
thermore, disagreement about the application of law to facts is inevitable 
in hard cases, even among those who are committed to the same moral and 
legal principles. To use prophetic indictment to call into question the 
goodwill and integrity of someone who reaches a different conclusion 
about what the law requires in a particular hard case may be momentarily 
gratifying to the self-proclaimed prophet, but it is not likely to be success- 
ful or effective, even on its own terms. More specifically, there is no dis- 
agreement about the law or its foundational nature as the basis for the de- 
cision; there is no conversion of heart to a greater commitment to the 
integrity of the law that can be gained by the deployment of prophetic 
rhetoric in such a case. 
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This criterion, in my view, can be applied to both politically liberal 
prophets and politically conservative ones. The key is to consider whether, 
from the perspective of a would-be prophet, the object of prophetic in- 
dictment is an isolated problem or a pervasive pattern or practice. For ex- 
ample, it would have been inappropriate for a latter-day civil rights activist 
to use prophetic invective if O. J. Simpson had been convicted, rather than 
acquitted, of murdering his former wife and her male friend in 1995. Even 
if such’a verdict would have been unjust, it would have been an individual 
instance of injustice in the context of a functioning legal system. In such an 
instance, prophetic indictment would have been destructive overkill. Con- 
versely, it would have been appropriate for Father Pavone to protest 
prophetically a law that declared all persons in persistent vegetative states 
to be legally dead, or nonpersons, just as it is rhetorically appropriate, given 
his convictions, for him to use prophetic language to protest Roe v. Wade's 
exclusion of unborn life from the category of persons. Given his convic- 
tions about the importance of recognizing the equal dignity of all human 
beings, no matter what their state of disability or dependence, laws re- 
stricting personhood in this matter would mark a fundamental deficiency 
in the American legal system. 

Second and relatedly, the ultimate motives and goals of the use of 
prophetic indictment differ significantly in the two cases. Reverend King’s 
motive is obviously hope-filled and oriented toward the future; he holds 
before his audience the possibility of justice and peace for the nation as a 
whole. Nowhere is this more clear than in the last line of his speech: 


And when we allow freedom to ring, when we let it ring from every 
village and hamlet, from every state and city, we will be able to speed 
up that day when all of God’s children—black men and white men, 
Jews and Gentiles, Catholics and Protestants—will be able to join 
hands and to sing in the words of the old Negro spiritual, “Free at 
last, free at last; thank God Almighty, we are free at last!”* 


In contrast, Father Pavone’s motive in issuing his prophetic indict- 
ment against Michael Schiavo on the anniversary of Terri Schiavo’s death 
is not entirely clear. There is no orientation toward the future in his open 
letter; he is entirely focused on the events of the past, and his tone is pre- 
dominantly vindictive: “Some have demanded that I apologize to you for 
calling you a murderer. Not only will I not apologize, I will repeat it again. 
Your decision to have Terri dehydrated to death was a decision to kill her. 
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It doesn’t matter if Judge Greer said it was legal. No judge, no court, no 
power on earth can legitimize what you did.”*° 

It seems to me that this difference between Reverend King and Father 
Pavone suggests a second criteria for the appropriate use of prophetic in- 
dictment: do not deprive your intended audience of all hope of a better 
and more harmonious future. Otherwise, they have no incentive to listen 
to you, much less to change. Moreover, the purely vindictive use of 
prophetic rhetoric to revisit a past incident is unjustified in terms of the 
ancillary and inevitable harms of that form of discourse; it also may corre- 
late with the misuse of this form of discourse as a righteous cover for all- 
too-human motives of anger and self-aggrandizement. 

Third and finally, there is a striking difference in the stance that each 
prophet takes toward the intended audience of his prophetic indictment. 
Reverend King sees himself as part of the community to whom he is issu- 
ing the indictment; he suffers not only with the African Americans whose 
just claims he advocates but also with the American people as a whole, who 
have been harmed by the sin of racism. Like the prophet Jeremiah, whom 
he studied extensively in seminary,*’ he suffers with his people on account 
of their iniquities; he takes no joy in delivering a message of indictment. 
He begs Americans to end our shameful history of segregation and racism 
in order that we might flourish together; the vision of a united, free, and re- 
deemed America with which he culminates his address includes black and 
white, Jew and Gentile, Northerner and Southerner. His call for repen- 
tance and reformation on the part of racists simultaneously holds out to 
them the possibility of forgiveness and the renewal of community. The be- 
ginning of the second half of the speech, where the litany of King’s dreams 
actually commence, decisively establishes this redemptive horizon. 


So I say to you, my friends, that even though we must face the 
difficulties of today and tomorrow, I still have a dream. It is a dream 
deeply rooted in the American dream that one day this nation will rise 
up and live out the true meaning of its creed—we hold these truths to 
be self-evident, that all men are created equal. 

I have a dream that one day on the red hills of Georgia, sons of for- 
mer slaves and sons of former slave-owners will be able to sit down 
together at the table of brotherhood. 

[ have a dream that one day, even the state of Mississippi, a state 
sweltering with the heat of injustice, sweltering with the heat of op- 
pression, will be transformed into an oasis of freedom and justice.** 
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Father Pavone, in contrast, gives no evidence that he sees himself as 
having any real bond or commonality with Michael Schiavo. More 
specifically, in addressing Mr. Schiavo, he sets up a dichotomy between a 
sinful “you” and a righteous “us”: “Your actions offend us. Not only have 
you killed Terri and deeply wounded her family, but you have disgraced our 
nation, betrayed the Gospel of Jesus Christ, and undermined the prin- 
ciples that hold us together as a civilized society.”*? At the end of the open 
letter, he issues a call for repentance, with a mention of forgiveness, but it is 
brief and perfunctory. In this call, Father Pavone proffers no possibility of 
living in a reconstituted community with Michael Schiavo; the God whom 
he invokes is a distant scorekeeper. He does not reconstitute a redeemed 
world. Father Pavone writes, “You have made your mark on history, but 
sadly, it is an ugly stain. In the name of millions around the world, I call on 
you today to embrace a life of repentance, and to ask forgiveness from the 
Lord, who holds the lives of each of us in His hands.”°° 

It would be wrong to say, however, that Father Pavone’s approach has 
no analogue in the prophetic books. In his contempt for Mr. Schiavo, as 
well as his apparent inability to conceive of sharing a common community 
with him, Father Pavone’s approach to prophetic rhetoric echoes what are 
commonly called the “oracles against the nations” — prophetic indictments 
of Israel’s enemies that predict and sometimes applaud their destruction 
rather than their redemption. Whereas the Hebrew prophets frequently 
demonstrate sympathy for the fate of Israel and Judah at the hands of a just 
God, they are far more parsimonious in their expressions of fellow feeling 
for the suffering of the denizens of Assyria, Babylon, Moab, and Edom. 

Nonetheless, the oracles against the nations are part of the prophet 
books, but they are not the whole of them. The majority of prophetic in- 
dictments are directed (sometimes reluctantly) by the prophets of Israel 
and Judah against their own people. Their words of woe are balanced in the 
prophetic books by words of weal, or consolation and hope. Furthermore, 
contemporary biblical scholarship has emphasized the way in which the 
prophetic hope for divine deliverance, for the triumph of God’s mercy, 
contextualizes even the indictments in the oracles against the nations. In 
the book of Isaiah, for example, we find the statement “I will give you as a 
light to the nations, that my salvation may reach to the end of the earth.” 
David Petersen argues that this statement “looks to the blessing for all peo- 
ples.”>! Petersen also argues that Jeremiah’s oracles against the nations are 
“suffused by a motif of hope,” not only for Israel and Judah, but for their 
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enemies.” It is a hope rooted not in human endeavors but in God's infinite 
patience and creative mercy. 

From this point of comparison comes my third and final criterion for 
the use of prophetic indictments. In addressing fellow members of one’s 
political or religious community, it is best not to model the tone of 
prophetic discourse on the biblical oracles against the nations. In address- 
ing their fellow citizens, the Hebrew prophets did not set themselves over 
and against them; in an important sense, they stood with their people as 
much as they stood with the God whose words they spoke. Still less should 
a prophet speaking to his own community depict himself as on the side of 
a God who has utterly and completely rejected them. The Hebrew 
prophets preached divine mercy as well as divine judgment; as Abraham 
Heschel writes, they force us to ponder “what hidden bond exists between 
the word of wrath and the word of compassion, between ‘consuming fire’ 
and ‘everlasting love.’”™ 
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ENNOBLING POLITICS 


‘ct 
Robin West 


As Robin West tells us in this essay, a great deal of constitutional scholarship in the 
past half century has proceeded on a set of related assumptions: that the processes of 
democracy are unruly, irrational, inherently subject to corruption, and just plain 
inelegant; and that the processes of law, especially constitutional law, can, in the 
right hands at least, be orderly, rational, incorruptible, and highly elegant. We 
scholars and judges, if we are of the proper persuasion, are priests in this civic relt- 
gion, the center of which is what West calls an “adjudicated constitution,” a consti- 
tution, that ts, which lives through lawsuits and judicial opinions. 

In this essay, West challenges these assumptions. 

Even in its own terms the traditional view addresses only the active wrongs of 
the government, not its inaction, and the abandonment of responsibility by the gov- 
ernment is as serious an issue today as its violations of established rights. Moreover, 
the adjudicated constitution cannot effectively regulate the processes of politics; 
what is needed is not a removal from politics but an engagement in politics—and an 
engagement that uses the Constitution not just as a set of rules limiting what the 
government can do but as a set of principles and values that can guide the govern- 
ment when it is acting, or refusing to act, beyond the zone of any possible adjudica- 
tion. How such a politics might be imagined is Wests subject here. 


Over the last half century, we American lawyers have been congenitally 
worried, sometimes alarmed, and occasionally frightened out of our very 
skins by the specter of democratic politics, both our own and others: the 
faux democracies that might spawn global fascism, communism, and ter- 
rorism to be sure, but also our homegrown and at least somewhat genuinely 
majoritarian deliberations. That lawyerly concern has not been without 
good reason. Democratic deliberations in the past century have notori- 
ously reflected as well as entrenched a vicious race hatred that poisoned do- 
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mestic life for generations of Americans, the beginnings of a cure for 
which came not through democratic process but through Supreme Court 
action.' In just the first decade of this new century, democratic delibera- 
tions have yielded the Patriot Act,? a military commissions act,’ and 
amendments to various surveillance acts* that collectively strip us all of in- 
dividual rights; have paved the way for calamitous and ill-considered for- 
eign policies;> have prompted sanctimonious exercises that gratuitously of- 
fend religious minorities or nonbelievers;° have cruelly extended the life of 
a severely disabled and long-unconscious individual for no earthly reason;’ 
and have expended precious resources on foolish projects to nowhere that 
do nothing to promote anyone’s conception of the public good.* Even 
democratically pristine political will, we lawyers fear, can be rooted in fa- 
naticism, greed, fury, or calculated self-interest; can inspire clannish loyal- 
ties that prove genocidal; can sow familial fellow feelings of community 
and shared identity that prove to be the stuff of fascism; can give voice to 
a purported generosity that masks authoritarianism; can take the shape of 
a concern for well-being that is in fact contempt for the individual's self- 
sovereignty. [he problem with ordinary do-it-by-voting democracy is not, 
American lawyers of the past half century might be read as collectively 
proclaiming, that of which John S. Mill and other sympathetic liberal crit- 
ics of majoritarianism warned: the mediocrity of the minds of the undis- 
tinguished mass.’ The problem, as increasingly assumed as gospel by the 
constitutional dogma we are carrying from the last century into this one, is 
that politics itself is a debased, ignoble endeavor that elicits our worst in- 
stincts. The political animal within must be stopped. 

So, stop it we do, or try to. The framers of our Constitution famously 
worried as well over the political animal and designed a familiar political 
structure they thought might tame it.'° Equal state representation in the 
Senate would put that institution at odds with rank majoritarianism; sepa- 
ration of the powers of enforcement and legislation would counter ambi- 
tion with ambition; power shared, dispersed, limited, and divided between 
state and national governors would create political competitions that 
would ultimately further the common good. Not content, however, with 
those quaintly hardwired political safeguards, constitutional lawyers have 
done Madison and company one better: we stop the political animal dead 
in his tracks with the full force and rhetoric of constitutional law. That is a 
very different thing. The Constitution, as employed and deployed by 
American lawyers and courts from Justice Marshall’s time to our own, is 
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not simply a blueprint of good governance for a nation cautious about po- 
litical ambition. Rather, the Constitution is a source of law, the very point 
of which is to counter the political impulse with a legal one and at times 
negate the fruit of politics with the power of a legal pronouncement. 

Stopping malignant politics with benign law—curbing the excesses of 
the dangerous branches with the words, the collaborative thought, the col- 
lective wisdom, and the judicial good reason of the least dangerous—has 
long seemed, to American lawyers, to be the most felicitous way to honor 
the spirit of Simone Weil’s'! and now Jim White's!” pressing moral de- 
mand: that if we wish to live lovingly and justly, we must find a way to dis- 
respect the destructive instincts and disastrous policies of the world’s em- 
pires of force, including the one in which we all live and work. Lawyers 
collectively answer Weil and White that here in America, we counter our 
“empire of force” with judicially created constitutional law. We do not just 
counter ambition with ambition—rather, we counter the whole mess with 
reasoned law. When lawyers voice a worry over the adequacy of our legal 
response to the empire of force, it is likely to be the worry that — for vari- 
ous reasons —our constitutional response is not sufficiently robust to meet 
the dangers posed by an overreaching, dangerous, voracious political state. 
Perhaps the Supreme Court has been politically co-opted and has lost its 
claim to neutrality. Or perhaps the legal commands of the Constitution 
themselves are not sufficiently clear. Perhaps conditions have changed 
such that amendments are in order; maybe the legal apparatus with which 
we counter the political has grown creaky or dysfunctional. For any of 
these reasons and plenty of others, the legal, constitutional, reasoned re- 
sponse to the state’s overreaching, intrusive, destructive political inclina- 
tions might not be adequate. If so, then we will have reached a dangerous 
imbalance in the relation of force to reason, of politics to law, and of the 
political to the judicious animal, both in our governing constitution and in 
our human souls. If any of this is true, then we lawyers need to turn our at- 
tention pronto to the dangerously overreaching political state. The best 
way to do that—maybe the only way, or at any rate, the way American 
lawyers instinctively explore—is through revitalizing our constitutional 
culture. The papers prepared for the conference that produced this book 
sought in large part to do just that. 

I do not wish to disagree with White and Weil that we are right to fear 
what they call the empire of force or that it is imperative that we learn how 
not to respect it, if we are to live lovingly and justly. I also do not disagree 
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with the near-unanimous consensus of my liberal colleagues in the law 
schools that bucking the empire of force with the tools of constitutional 
law is one way to do just that. I do, though, want to complicate that picture. 
Over the last decade—and particularly in the short two years that have 
passed in Katrina’s wake —our cocitizens have been increasingly voicing a 
very different worry about the current state of our democratic politics 
than that implied by the legal community’s response to the moral charge 
voiced by Weil and White. A political leviathan untamed by law—an em- 
pire of force—is indeed a frightening spectacle. But a state that is too 
shrunken —that does too little, that fails to act, that is seemingly impotent, 
or that willfully neglects its political charge —also impoverishes and imper- 
ils lives. The political animal within us might become hyperactive, reckless, 
and destructive. But it can also be slothful, neglectful, and distracted, and 
when it is, the consequences can be equally lethal. 

The worry increasingly voiced by American citizens, particularly in 
Katrina’s wake, is that our domestic politics and the state that is its product 
have become too wan, not too voracious, even as our foreign policies have 
become monstrously outsized. Our shrunken state, incapable of either 
preparing for or mounting an adequate response to a hurricane, incapable 
of repairing deteriorating bridges or crumbling schools, incapable of re- 
sponding to public health crises or to a dangerously warming climate, 
seems, to many of our cocitizens, to be in breach of the most basic, funda- 
mental duties central to a sensible construal of virtually any social com- 
pact. Thus, where lawyers look at our government and see the empire of 
force of which Weil spoke, in violation of any number of constitutional 
norms, many of our cocitizens see, at best, an empire of sloth—an empire 
that is failing or willfully refusing to live up to its most basic obligations." 
This worry likewise is not without reason. Over the past decade or so, our 
legislators, who spend such extraordinary sums of money to be elected to 
their jobs, have “worked,” we learn, only a few “weeks” a year, with a “week” 
defined as Tuesday to Thursday. Handguns proliferate on city streets and 
in rural towns both, leaving many in fear not of a state untamed by the 
Constitution but of drug empires unrestrained by law. Balmy December, 

January, February, and March days are worrisome reminders of a looming 
and largely unaddressed environmental crisis, not a sweet reprieve from an 
unchangeably cold winter. The costs of health care and food force bizarre 
budgetary accommodations and trade-offs in the individual households of 
the working class: dental visits are sacrificed for rent payments; new 
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clothes are foregone for weekly groceries. For vast numbers of poor, work- 
ing-class, and middle-class families, the protection against risk that is the 
leviathan’s raison d’étre, as argued by liberal theorists of the state from 
Hobbes to Rawls, is just nowhere in sight. The government —or at least the 
lawmaking first branch of it—seems to be broken'*—not much of an em- 
pire at all. The social compact has seemingly been breached. 

So, against the risk of a shrunken state rather than a hyperactive one — 
a state that leaves our public lives diminished; that leaves our health, safety, 
and old age at risk; that leaves levees unbuilt and public schools in disre- 
pair—what do constitutional lawyers, ever alert to the dangers of empire, 
distinctively assert? Nothing, really. Some of us regret it. We vote for 
change. But virtually no one of us asserts a professional, disciplined role for 
constitutionalism—and hence a role for constitutional lawyers—in the 
work of t#kkun that is necessary to mend that broken first branch of our 
government. There is, then, this profound asymmetry in our American 
constitutional culture. We pit constitutional law, constitutional lawyers, 
and of course constitutionalism itself against the errant, overreaching, 
dangerously destructive leviathan. We are virtually as one in this collective 
effort. Almost no one, though, asserts even a theoretical — much less an en- 
forceable— constitutional breach when the state the Constitution consti- 
tutes fails to act. Our constitutional law, we collectively assume, is just not 
implicated or breached by a state’s passivity. The consequence of all of this 
in terms of our own identity is that we lawyers feel a heightened legal obli- 
gation—a constitutional obligation—to repel the bestial, aggressive, polit- 
ical animal when he starts to run amok, and we feel we must do so through 
the persuasive power of sweet reason manifested in law. Yet we recognize 
no professional constitutional duty whatsoever to prod that same political 
animal when it kills through slothfulness. No higher law—or at least no 
higher law with which we are familiar—is breached by a state that fails to 
act. That is just politics. It is not law’s work. 

This sharply delineated contrast between our sense of constitutional 
obligation to struggle against the malfeasant state and our insistence on 
our own utter lack of responsibility when faced with the nonfeasant one, 
right at the heart of our professional legal culture, is worth pondering, if 
we are worried, as Jim White correctly says we should be, about the cur- 
rent state of our law and democracy. Against the overreaching, intrusive 
state and the political animal that moves it, constitutional lawyers pit a 
higher law and all its constituent parts: the Constitution itself, the Bill of 
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Rights, the Supreme Court, the federal judiciary, the rule of law, the rule of 
precedent, stare decisis, judicial review, strict scrutiny, substantive due 
process, procedural due process, individual rights that “trump” policy, 
penumbral rights to complement the enumerated ones, neutral principles, 
fundamental interests, liberty interests, balancing tests, formal equality, 
and so on. It is quite an arsenal. Against the neglectful, inattentive, passive, 
inactive state and its sometimes lethal indifference, we lend a shrug of our 
collective shoulders. The state, the Court tells us again and again, is under 
no constitutional duty to affirmatively act, or if there is such a duty, it is 
unenforceable.’> There is just no legal remedy for any purported breach of 
these most likely nonexistent duties, when the state allows the levees to 
collapse; fails to move the elderly, infirm, and poor to high ground when 
the waters rise; or fails to fund the schools, to repair the nursing homes and 
veterans hospitals, to address a deteriorating environment, to provide a 
poor child with a dentist who might prevent an infection from an abscessed 
tooth from entering his brain and killing him, and so on. Citizens have no 
“positive rights” to any of these provisions, the courts instruct, and like- 
wise, legislators are under no affirmative duty to protect people from 
crime, guns, and violence; to compensate for tortious wrongs; or to provide 
a public education. Much less must it guarantee food or shelter for poor 
people or get people out of the way of a hurricane. The state could simply 
cease performing all of these functions entirely and breach no constitu- 
tional duty upon doing so. If the people choose, through their elected 
leaders, to let their schools’ bathrooms rot and their infrastructure decay, 
to let levees fall into disrepair, children die, and the earth sicken, then that 
is their choice; that is politics. It is not the place of law and not the duty of 
lawyers to waken the sleepy animal. The voters can, and they will, if they so 
choose. Again, it is just not law’s work. 

This essay first argues that both the promise of the Constitution, as 
understood by the legal profession (that constitutional law, as interpreted 
by judges, is a meaningful check on egregious politics), and its limit (that 
the Constitution, so understood, is no response at all to state sloth) are 
deeply and perhaps inextricably interrelated. Both, I will argue in the first 
part, are rooted in a particular conception of the Constitution and a par- 
ticular understanding of its role in democracy: a conception that stresses 
the legalistic nature of the Constitution and its amenability to judicial en- 
forcement and interpretation. Here as elsewhere, I call this conception of 
constitutionalism the “adjudicated constitution.” When lawyers put their 
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faith in the Constitution as a check on the malfeasant state, and when 
lawyers collectively claim that there is no constitutional breach when the 
nonfeasant state fails to act, they are typically referring to the Constitu- 
tion as understood by courts. Lawyers, then, to refine the point, have 
tremendous faith in the adjudicated constitution as a response to the em- 
pire of force but see no role for it when the state harms through inaction. 
That somewhat complicated faith—faith in the Constitution as enforced 
by courts—I believe, is overstated. It is not illogical or incoherent or inter- 
nally contradictory. It is simply overstated. The second and major part of 
this essay simply highlights some of the moral and pragmatic costs of our 
reliance on that promise —and our acquiescence in its limit. 

In the third part of this essay, | offer a different sort of constitutional 
response to White’s and Weil’s charge than the one currently embraced by 
our constitutional community. The heart of my answer to White and Weil 
is that constitutional lawyers should at least attempt to use their talents so 
as to ennoble politics, rather than try so relentlessly to stop it, if we want 
to disrespect the empire of force in the way that makes it possible for us to 
live lovingly and justly. Lawyers, I suggest, have much to offer the collective 
effort of reinvigorating our lawmaking processes in a direction more con- 
sonant with social justice, just as we have, collectively, in the past, offered 
much to the task of invigorating adjudication with a sense of legal justice. 

By no means, furthermore, should we turn our backs on the Constitu- 
tion as we engage this effort. Thus I am not arguing that the Constitution 
itself is a hindrance to the work of ennobling politics. We might, though, 
want to not rely quite as heavily as we have in the past on the adjudicated 
constitution. This is not an effort to which the rhetorical tools, powers, 
and virtues of adjudication can be put. It is, though, a constitutional effort 
all the same, to the necessity and urgency of which our undue adherence to 
adjudication may have made us blind. 


THE PROMISE AND LIMITS OF CONSTITUTIONALISM 


Why are constitutional lawyers, ever vigilant to the dangers of state 
malfeasance, so silent with respect to state nonfeasance? Why are lawyers 
so convinced that the Constitution has nothing to say about state failures 
to act? Whatever might be the lessons of doctrine, as a matter of political 
theory, this just seems peculiar. A constitution—any constitution—consti- 
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tutes a government, after all, in order for it to do things. Indeed, both the 
original form of our own Constitution and the postbellum reconstruction 
amendments were born of the conviction that the federal government in 
particular ought to be doing a good bit more than it had been doing in the 
period preceding its enactment. Does the Constitution really impose on 
our lawmakers no affirmative duties at all to promote the general welfare? 

Neither the text nor the history of the American Constitution pro- 
vides a full explanation of the contemporary consensus view in the legal 
profession that as a matter of doctrinal constitutional law, the Constitu- 
tion is one of negative rights only and does not speak to state nonfeasance. 
First, as numerous scholars over the last quarter century have repeatedly 
pointed out, the Constitution itself contains more than just a few passages 
suggesting the existence of positive obligations, both of the individual 
states and of the federal government.'° The Constitution itself was “or- 
dained and established,” according to its very first sentence, in part, to “in- 
sure Domestic Tranquility” and to “promote the general Welfare.”!’ Those 
sound like things the federal government is being tasked to do. The states, 
furthermore, are required, by Section 1 of the Fourteenth Amendment, to 
provide both due process and equal protection of the laws—that “no state 
shall deny” these rights, if we take out the double negative, seems to mean 
that all states shall grant them. It is not clear from the text what we are to 
be protected from, but the syntax and grammar of the sentence seem to 
quite unambiguously charge the states with the duty to protect citizens 
against various risks and to do so equally.'!* Congress is empowered to re- 
spond if they fail to do so, by Section 5. States and Congress are both like- 
wise required by the same amendment to accord to persons born in the 
US. territory all the rights, privileges, and immunities of full citizenship.'? 
We do not know what those privileges and immunities of citizenship 
might be, but that is because the Supreme Court largely cut off the inquiry, 
not because it would be so hard to determine what the framers meant by 
this. 

Our political history likewise is filled with examples of both individual 
patriots and large political movements employing the language and 
rhetoric of the Constitution to urge that states are obligated to act in ac- 
cord with the mandates of social justice. Tom Paine saw in the U.S. Consti- 
tution and in the constitutions of the various states an attempt to articulate 
the basic rights of man, rights that he argued ought to include what we 
would today call welfare rights;7° some abolitionists saw in the original arti- 
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cles of the Constitution affirmative rights to liberty, happiness, and equal- 
ity that precluded its implied endorsement of slavery; many prominent 
statesmen of the immediate postbellum era saw in the various reconstruc- 
tion amendments constitutional obligations of the state to provide means 
of support for newly freed citizens, as well as the protection of the laws 
against the violence of white mobs.*! Franklin Roosevelt famously urged a 
second Bill of Rights that would explicitly include a duty to provide for 
“welfare rights”;*’ late nineteenth-century and early twentieth-century 
unionists, suffragists, and feminists all saw in the Constitution affirmative 
rights of labor,” of suffrage and equality for women, and of reparations for 
slavery; and a goodly number of contemporary scholars and activists find in 
the Constitution’s general phrases more than sufficient textual support for 
the claim that the Constitution requires the national and state govern- 
ments to attend to the basic welfare needs of poor citizens.*4 

Whence, against the evidence of text and history, came the persistent 
judicial claim—the certainty—that the Constitution is one of negative 
rights only? What accounts for its appeal? One possible explanation for 
the widespread acceptance of this canard, which I believe is relatively un- 
explored in even the contemporary scholarship that is most critical of it, 
concerns the nature of the law that constitutional law has become. Consti- 
tutional lawyers typically see the Constitution as a source of entirely ordi- 
nary, positive, judge-made (or adjudicative) law, and they typically see it as 
nothing but that. Put differently, according to this understanding, our 
country’s constitutional principles—including the entire panoply of 
rights, duties, liabilities, aspirations, and powers, as well as their limits — 
are properly recognized, articulated, embroidered, embellished, trimmed 
down, overturned, or abandoned through ordinary judicial method. The 
law that stems from the Constitution is therefore subject to the ordinary 
judicial constraints of process, stare decisis, and whatever professional cul- 
ture might exist at the time, which curbs interpretive excess. Constitu- 
tional content is discerned by judicial acts of reason. Its force, its rhetoric, 
and its reasoning are all invoked in restraints on the will of actors, in a way 
that is common to all judge-made law. Constitutional law, then, unsurpris- 
ingly comes to share the attributes of that general class of which it is a 
member. It may be a Constitution that is being expounded and an extraor- 
dinary one at that, but it is being expounded by judges, justices, and lawyers 
in ordinary courts of law and in quite ordinary legal ways. The claim that 
this is the proper understanding and function of the Constitution in our 
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scheme of government is what I mean by the term adjudicated constitution- 
alism. Vhe Constitution is law—the Constitution itself of course says so— 
and what follows from this, American lawyers virtually all believe, is that 
the judicial branch of government creates, interprets, and enforces the law 
that the Constitution is. 

What difference does this make? What is constitutional law by virtue 
of its being judge-made? What features might constitutional law share 
with all judge-made law by virtue of its inclusion in that class? I think there 
are several, but most important for these purposes, virtually all branches of 
judge-made law, including judge-made constitutional law, target aberrant, 
occasional misdeeds rather than systemic social wrongs. Adjudicative law is 
alert to that which wreaks havoc: the willful discriminator; the homicidal 
murderer; the negligent, reckless, or intentionally malfeasant actor; the 
police officer acting in bad faith. It is much slower to respond, if it does at 
all, to the adverse impact on the weak of a cruel status quo, to the casually 
lethal corporate boardroom that knowingly kills, to the police officer who 
follows (whether in bad faith or not) an invasive and discriminatory social 
script, and so on. Basically, the more aberrant or occasional the wrong, the 
more easily and readily adjudicative law responds. On the other side of 
the ledger, the more systemic, ordinary, or pervasive the injustice, the less 
the law responds. 

Think, fora moment, of other fields of adjudicative law. Tort law—the 
classic — perceives and responds to the assault and battery that disrupts the 
social order, not to the subordination and the petty or massive oppressions 
that are the social order. If one is fired from a job for no discernible reason, 
no legally recognized wrong has occurred—that is part of the white noise 
of life. If one has been fired for a noticeable wrongful reason, then maybe 
there is case. Sexual harassment on the job might be a tort or a civil rights 
wrong if it is so extraordinarily odd as to stick out like a sore thumb. Ordi- 
nary, daily, nonsexual harassment —and a good bit of the “ordinary” sexual 
kind likewise —is just part of the job. And of course, sexual harassment at 
home is what we call domestic life. If one is hit and injured by a negligent 
driver, there may be recovery; for the asthmatic child that suffers from air 
pollutants or stays in all summer to avoid a dangerous outside environment 
caused by them, there likely is not. Again, the more ordinary and wide- 
spread the assaultive behavior, the less likely it is to be viewed or compen- 
sated as tortious. We have all sorts of jargonistic phrases for this entire 
class of distinctions. In tort law, we identify as tortious the malfeasant but 
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not the nonfeasant; in criminal law as developed, although not authored, 
by judges, we sanction the bad act but not the bad failure to act; in civil 
rights law as developed by judges, we compensate for discriminatory state 
action that harms the few but not for state inaction that adversely impacts 
the many. In private and public judge-made law, we compensate the victims 
of individual acts of destruction. Victims of widespread corruption, dom- 
ination, or injustice are rarely noticed and far less often compensated. 

These distinctions are fundamental to the nature and goals of judge- 
made law. Adjudicative law seeks restoration of a status quo; it seeks to re- 
balance what has gone awry. It seeks to preserve the social order against 
disruption. That is the nature of the “legal justice” it seeks, to which it is 
committed. It only fitfully and only rarely successfully seeks to upset the 
status quo or challenge injustice that is embedded within it. It is a cliché 
that the killer of one serves a life sentence or worse while the killer of 
thousands only suffers the verdict of history. With respect to adjudicative 
law, this is hardly mysterious or even ironic: such law sees, registers, notices, 
deters, and compensates the exceptional and the errant. It responds to the 
actor that breaches the king’s peace, not to the injustice of the king’s peace 
itself. Less metaphorically, it does not see, deter, or compensate for injus- 
tices occasioned by the norm. Adjudicative law—the law that our courts 
make — exists, largely, to preserve the norm; in a very concrete sense, such 
law is the norm. It is at least a part—a substantial part—of the normalcy 
and ordinariness of life that law seeks to reestablish, after the tortious or 
criminal act that threatened it. The unjust social subordination that is a 
part of the normal becomes a part of what such law protects. It will never 
be its target. 

So, what happens when we turn constitutional law in toto, so to speak, 
over to courts to develop? Over time and, of course, with notable excep- 
tions, the Constitution loses transformative meanings, and its preservative 
meanings become entrenched. This occurs not because of the nature of 
the Constitution, which clearly has both preservative and transformative 
potential, and not because of the nature of law, including the law the Con- 
stitution declares itself to be in the supremacy clause, a phrase that can 
have —and surely had at the time it was authored—any number of mean- 
ings. Nor is it because of the text itself—much of which seemingly coun- 
sels or requires state action rather than restraint—and surely it is not be- 
cause of the history of its use. Nor, for that matter, is it because of the 
political orientation of particular judges or justices charged with its inter- 
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pretation. Rather, constitutional law has the deeply conservative form and 
content it has, including its reluctance to countenance the existence of 
positive rights or state duties, because in ordinary times, which is most of 
the time, it is a body of judge-made common law. It was not always such 
and need not always be such, but it has become such, and as a result, its 
content has been molded to fit the deep premises of that form of law. Like 
all such law, judge-made constitutional common law responds to the occa- 
sional, aberrant misdeeds of identified actors by compensating, retribut- 
ing, and restoring order to their victims. The actors that are its subject, of 
course, are state actors rather than individual criminals or tortfeasors— 
that is its distinction. But its jurisprudential stance toward those wrong- 
doers is no different in this field of law than in any other. Constitutional 
law addresses the oddly aberrantly malfeasant, invasive state, just as crimi- 
nal law addresses the oddly aberrantly malfeasant criminal that disrupts 
the king’s peace, while tort law addresses the irresponsible citizen who in- 
vades the ordinary rights of cocitizens. 

Like adjudicative law quite generally, then, constitutional law specifi- 
cally is relatively blind, whether willfully or not, to the systemic injustices 
that permeate a social order. In some respects and during some periods, it 
is even more blind or considerably less blind than other forms of judge- 
made law, for reasons that are indeed quite distinctive to it. Unlike the rest 
of judicially created law, constitutional law cannot be readily changed po- 
litically. That fact alone puts considerably more pressure on both its 
preservative and transformative functions. At times, if the judicial politics 
are right, the relative permanence of judicially created constitutional com- 
mon law creates a felt moral imperative for judges to in effect merge their 
functions with the legislative one and respond to pervasive injustice 
through constitutional law. At other times, given the political zeitgeist, 
that same entrenchment seemingly implies the opposite to the justices 
themselves and many of the rest of us: the self-same permanence of con- 
stitutional law, unlike other fields of judge-made law, suggests that judges 
should more jealously guard its preservative function. But these are differ- 
ences over large periods of time, and they are differences at the margins; 
the consistencies with other forms of adjudicated law are far more striking 
than the occasional departures. 

Like adjudicated law quite generally, constitutional law attends to 
malfeasance but is inattentive to nonfeasance. It notices, deters, and com- 
pensates wrongful acts, but not the wrongs brought on by the failure to act; 


70 «+ Law AND DEMOCRACY IN THE EMPIRE OF FORCE 


it is alert to the dangers posed by overactive states but inattentive to the 
harms occasioned by the passivity or negligence of states and state actors. 
We enshrine all of this in doctrine, here as elsewhere: in constitutional law, 
we distinguish between the public sphere, which can be targeted by consti- 
tutional law, and the private one, which cannot be; we draw a firm line be- 
tween de jure acts that might be unconstitutional and de facto acts that 
largely are not, between state action that might be compensable and state 
inaction that mostly is not, and so on. All of these distinctions in constitu- 
tional law insure that the judicial gaze will stay focused on the exceptional 
while preserving the social, cultural, private, and legal norm. The state that 
kills or injures by failing to act, then, gets a pass from our judicial constitu- 
tional enforcers, as does the proverbial stranger of tort and criminal law 
who blithely walks by the baby drowning in the puddle of water. Whatever 
might be true of the Constitution itself, adjudicated constitutional law is 
silent with respect to the state that fails to act, just as criminal law and tort 
law are silent with respect to the citizen who does likewise. 

Yet adjudicative law—precisely because it is adjudicative—can and 
does react to the bad act and the bad actor that disrupts a status quo, and 
constitutional law is no exception. Judge-made law responds effectively to 
individual aberrance—to sharply delineated, individuated, occasional acts 
of malfeasance. Again, look at tort and criminal law: they are constituted 
by almost nothing but particular applications of this general norm. Inten- 
tionally, recklessly, and negligently harmful individuals get the book 
thrown at them, while newfangled doctrines that seem to cut against this 
grain in either field—such as strict liability norms of liability in tort or 
“syndrome” sorts of defenses in criminal law—are virtually by definition 
marginalized and are always in danger of disappearing altogether. In this 
regard, all that is distinctive about constitutional law, as contrasted with 
other genres of judge-made law, is that it is the political malfeasance of 
state actors, rather than the individual malfeasance of citizens, that elicits 
the legalist response. Indeed, this says quite a lot: it makes possible the val- 
ues we typically associate with the rule of law. Thus, in this field of law, it is 
the malfeasant state, the malfeasant state actor, and, on occasion, the prod- 
uct of malfeasant state action—statutory law—to which the law responds. 
The errant leviathan, rather than the errant private citizen, triggers the 
concern and attention of the law. The promise at the heart of constitu- 
tional law and at the heart of the legal constitution is that it extends the or- 
dinary judicial-legal impulse to counter aberrant behavior with law to the 
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realm of the aberrant political actor, leader, and executive —to the sover- 
eign itself, to the empire of force. 

So, adjudicated constitutional law has at its heart both an ambitious 
promise and an implied limit. The promise of the adjudicated constitution 
is that it can indeed check the abusive empire of force no less than the 
criminal abuse of force by individuals. Aberrant political behavior —all the 
way up to the aberrant behavior of sovereigns—is no less subject to the 
command of adjudicative law than is aberrant individual behavior. Even 
kings and presidents must bend their behavior to these preexisting norms 
of conduct. We are a society of laws, not men, here; the law is king here; 
the tattered monarchical doctrine of sovereign immunity has no legiti- 
macy here (at least, so some of us thought). Adjudicated constitutional law, 
created by judges, is and can be a potent check on the empire of force —not 
only because it is a body of constitutional law, but, equally important, be- 
cause it is adjudicated. It’s not only that the judicial branch is “separate.” 
Rather, through constitutionalism, we can apply the deepest and most uni- 
versal instincts of adjudicative law quite generally—to check, limit, deter, 
and compensate for aberrant and destructive individual impulses that 
threaten the status quo—to the aberrant, destructive impulses of state ac- 
tors. This is rightly considered to be a substantial advance for liberalism 
and is largely what accounts for the centrality of the rule of law to liberal 
political theory. Adjudicated constitutional law, understood in this way, 
homogenizes the expectations and obligations of citizen and state actor— 
to obey the law. Both citizen and sovereign then must act in conformity, 
must bring their behavior in line with the norm, must adjust their behavior 
to the strictures and demands of the “common” law—the law that applies 
to all. 

The limit of adjudicated constitutional law—that the Constitution is 
perceived as one of negative rights only, that there are no positive consti- 
tutional rights and no constitutionally mandated legislative duties—is the 
implied negative term of that self-same affirmative promise. As long as 
constitutional law is the province of the courts—as long as we are ex- 
pounding an adjudicative constitution—pervasive societal injustice and 
the state inaction that facilitates it will not be its subject, and changing it 
will not be its objective. Preservation of societal consensus (including 
whatever injustice has become a part of that consensus) against particular 
bad actors — including state actors—will be. That is a substantial promise — 
the badly acting state might be an entire administration, an entire branch 
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of government, an entire war or foreign policy, or an entire state of 
apartheid. But it also directly implies a substantial limit: the adjudicated 
constitution will be no response at all to the slothful state. This is not be- 
cause we are expounding a constitution, the Constitution, or law; rather, it 
is because courts are doing the expounding. The distinction between state 
action, which might be the target of the judicial gaze, and state inaction, 
which will not be, is simply the doctrinal explanation for this quite funda- 
mental and jurisprudential—not constitutional—feature of adjudicative 
law. The limited ability of constitutional law to correct or even notice state 
nonfeasance comes from the same root as its (perhaps limited) potency as 
a check on the empire of force. Both the limit and the promise of consti- 
tutional law, vis-a-vis the excesses or failures of the empire of force, are 
rooted in the nature and essence of adjudication. 


SOME COSTS OF THE ADJUDICATED CONSTITUTION 


Constitutional lawyers have a decidedly romantic relationship with the ad- 
judicated constitution. They see its virtue and its beauty. Law can and 
should restrain the empire of force, and adjudicated constitutional law is 
the highest expression of that impulse. They are not so good at seeing its 
costs, the greatest of which, without question, is its implied term: adjudi- 
cated law will police against the aberrant, and therefore constitutional law 
will police against the aberrant state, but it will neither see nor respond to 
the inactive, nonresponsive state. The consequence is the wholesale politi- 
cal and moral legitimation of the negligent state that fails to act—the con- 
stitutional legitimation, in effect, of even quite fundamental breaches of 
the social compact. 

Of course, there are obvious and much noted social welfare costs to 
the doctrine of “negative rights only—no positive rights.” In part, at least, 
because of it, we do not have universal health care or child care, decent 
public schooling, guaranteed employment, a robust safety net, and so on. 
There are, though, less noticed costs as well. Look at what happens when 
we combine this verity of our constitutional law (that there are no positive 
constitutional rights and hence no legislative duties to act) with another 
cornerstone of our constitutional culture: to wit, to paraphrase Ronald 
Dworkin’s famous articulation, that in the American scheme of govern- 
ment, our political morality is fully expressed in an idealized—and to some 
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extent realized—body of adjudicated constitutional law.*> The adjudicated 
constitution, Dworkin argued, well reflecting late twentieth-century con- 
stitutional thought, contains a full articulation of our moral rights and ob- 
ligations as they pertain to governance. It is the bridge, he taught us all, be- 
tween natural and positive law. It is political morality rendered positive. If 
that is true—maybe it is and maybe it is not, but it is certainly widely be- 
lieved—then this certitude shared by so many in the legal community (that 
legislatures are under no constitutional obligations to provide basic wel- 
fare for the poor, to educate children adequately, to see to the health needs 
of the public, and so on) comes with a tragic coda: as go constitutional du- 
ties, so go moral duties as well. Our adjudicated constitution, after all, is 
not only a font of law; it is also our code of political morality. This leads to 
an unfortunate syllogism: if there is no constitutional duty to legislate to- 
ward the end of public welfare, and if constitutionalism exhausts our po- 
litical morality, then there are likewise no moral duties. 

Thus one of the least noticed but most consequential costs of the ad- 
judicated constitution is just this: the constitutionalization of our political 
morality, combined first with the legalization of the constitution and then 
with the limits of adjudicative law, yields, over time, a political branch that 
views its distinctively moral obligations, no less than its constitutional ob- 
ligations, solely as obligations of restraint and never as obligations to act. 
The unreckoned cost of the lawyerly insistence that the passive state is in 
breach of no constitutional duty is a state whose lethargy is not only legally 
but also morally and politically fully legitimated. There is a second and re- 
lated cost as well. The adjudicated constitution in fact misstates —as it triv- 
ializes and minimizes—deeper lessons of our constitutional text and his- 
tory. It is, again, a mainstay of our adjudicated constitutional law that 
states are under no affirmative duty to act and are only under duties not to 
act badly. But it simply does not follow that the Constitution itself is so 
limited. That the Constitution is one of only negative rights seems true, 
these days, largely within the context of and because of the nature of and 
limits of judicially created common law. Courts—because they are courts, 
not because they are conservative courts or regressive courts or reac- 
tionary courts—respect the past, aim to harmonize current realities with 
historical verities, look for patterned consistency, and seek to minimize up- 
heaval. They are as ill-equipped now as they were disinclined a hundred 
years ago to flesh out the meaning of citizenship or privileges and immu- 
nities so as to specify the content of social justice. Likewise, our modern 
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courts are not just ill-equipped but likewise disinclined to impose on states 
an obligation to educate all citizens up to a standard of adequacy, to feed 
hungry children, to criminalize violence against women, or to ensure de- 
cent health care. It does not follow, though, that the Constitution does not 
require of Congress or states or municipalities that one or all of them do 
exactly those tasks. The conclusion to draw from the limits of the adjudi- 
cated constitution is not that the Constitution itself contains no mandate 
that our states live up to the demands of social justice. The better conclu- 
sion is simply that the Constitution may have meanings and impose obli- 
gations beyond those the courts can impose as law. 

Thus the adjudicated constitution not only entails the moral legitima- 
tion; it also and quite perversely entails the constitutional legitimation of 
the passive, inactive, negligent state. If there are moral or constitutional 
obligations on state actors to live up to the social compact, they are badly 
obscured by the judicialization of constitutional meaning. The adjudicated 
constitution not only obscures but perversely nullifies, rather than rein- 
forces, the obligations of the social compact. 

Now let me turn to the other side of the ledger. The question is not 
only whether the adjudicated constitution comes with these costs. The 
question is whether it is worth the price. The promise of the adjudicated 
constitution is that precisely because of its adjudicative nature, it can act as 
an independent, nonpolitical, legal check on the empire of force. It is 
surely possible — even likely —that we just cannot have the promise for free. 
So, how well does the judicial constitution perform its core function? 
What is the value of the promise? If the adjudicated constitution does fan- 
tastically well at this, the cost might be worth it: if the danger of the over- 
reaching leviathan is that much greater than the danger of unchecked pri- 
vate power, then perhaps a judicial constitution that can aggressively police 
against the former while legitimating the latter might not be a bad trade. If 
the danger of the intrusive state is great enough, in other words, then per- 
haps we should put up with a legitimated social order, if that is the cost of 
an effective adjudicated check on malign politics. 

A bit of skepticism regarding the efficacy of the promise might be in 
order. Let me just list some reasons. One reason for skepticism was fa- 
mously argued by James Bradley Thayer over a hundred years ago: aggres- 
sive judicial review, Thayer worried, might inhibit, rather than spur, the de- 
velopment of a constitutional conscience.*° Take a rough analogy. Surely 
parents and school boards all realize that the more we rely on law and le- 
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galism to ensure compliance with virtue, the less our children will ever rely 
on the pull of conscience —and the less reason we will have to instill con- 
science or to create the social conditions that are essential to the develop- 
ment of one. This might be true of our political actors no less than it is 
clearly true of our adolescents. Thayer's famous objection to an overly ag- 
gressive judicial review and an overly legalized constitution was simply that 
both would have the undesirable consequence of weakening the felt obli- 
gation of lawmakers to respect constitutional guarantees, with the net re- 
sult being less, not more, constitutional fidelity. Thayer has surely not been 
proven wrong by events of the last century, particularly the last decade. 
Even with judicial review and a Supreme Court that has not been overly 
hesitant to use it, our country is still willfully violating the Geneva Con- 
ventions; we still live with the shame of the Bybee torture memorandum; 
Guantanamo is still in business; extraordinary renditions continue; habeas 
remains, for all practical purposes, suspended; executive signing state- 
ments are still on the table; Congress continues to fund an illegal war; the 
privacy of our cocitizens is still being invaded without warrants; and so on. 
Both the legalization of constitutional safeguards against a dangerous 
leviathan and the trust we now place in the judiciary to police it have not 
unambiguously left us with a properly chastised, constitution-abiding ex- 
ecutive branch. It has left us with an executive willing to push the consti- 
tutional envelope and with a legislative branch freed of any felt need to 
abide constitutional restraints or even attend to the niceties—freed from 
responsibility in part by virtue of the rhetorical certitude that any consti- 
tutional infirmity is the courts’ business. It has left us with political 
branches occasionally checked by law but totally unchecked by either con- 
stitutional conscience or constitutional politics, as neither the lawmakers 
nor the governed feel or act on any felt obligation to abide constitutional 
mandates. 

Are there other reasons beyond Thayer's speculative thesis to be skep- 
tical? Perhaps. Since Brown v. Board of Education*’ and even more so since 
Roe v. Wade,”* liberal constitutional lawyers in particular, but all of us more 
generally, have come to rely on courts far more than Thayer could have 
foreseen, not only to limit unconstitutional legislative and executive ac- 
tions taken in pursuit of national security, but also to police unconstitu- 
tional legislative actions that are taken in pursuit of social and moral ends 
as well—such as the criminalization of abortion, contraception, and ho- 
mosexuality; the illegalization of same-sex marriage; and the separation of 
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the races in schools, parks, and marriages. The adjudicated constitution, as 
deployed by liberal and libertarian constitutional lawyers, is meant to save 
us from the pernicious effects of these unconstitutional legislative adven- 
tures, no less than from executive malfeasance. Now, since the Court is do- 
ing the constitutional reasoning, the lawmakers themselves— reckless bad 
actors all—need not. That is basically Thayer's point, albeit updated for 
modern circumstances. Surely, though, not only lawmakers but citizens 
likewise should worry over whether our moral and social inclinations to 
outlaw contraception, regulate abortion, criminalize flag burning, allow 
prayer in schools, and so on are or are not consistent with the commit- 
ments to liberty, equality, and a secular state that lawyers and courts find 
reflected in constitutional phrases. Whether these laws do or do not com- 
port with liberty and equality are important questions of political moral- 
ity, no less than of constitutionality. Constitutional norms ought to matter 
to citizens, simply because and to the extent that they are good norms of 
governance, not only because they are constitutional requirements. Judi- 
cial review and the adjudicated constitution that is its product suggest that 
although these norms matter greatly, they need not matter at all to citizens; 
they need not be a part of public deliberations. 

There is yet a third problem with the adjudicated constitution’s 
promise to check the empire of force, also not noticed by Thayer (as far as 
I can tell). As Jeremy Waldron has argued for the past decade, the consti- 
tutional-legal discourse that preoccupies the Court threatens to swamp 
not only the constitutional awareness of everyone else but moral delibera- 
tion about these issues likewise.?? Look at just the most obvious example of 
this general phenomenon. One reason—there may be others—that we do 
not have a particularly reasoned and mutually respectful public debate 
about either the morality of a woman’s decision to abort a pregnancy or the 
morality, wisdom, or practicality of legislating against abortion is that the 
constitutional argument in the Court has in effect monopolized the de- 
bate, not only over the constitutionality of such legislation, but also over 
its morality and practicality, leaving nothing but a residue of irrationality 
in the court of public opinion. Waldron suggests a worrisome consequence 
of aggressive judicial review of social and moral legislation: not only does 
constitutional argument in the Court trump constitutional argument 
among citizens and legislators, but by so doing, it obviates public debate 
about the morality, wisdom, or prudence of constitutionally suspect laws 
as well. There is not much point in arguing over whether or not a proposed 
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course of action is a good idea if someone else is going to decide, on quite 
different grounds, whether it is to be permitted. You may as well save your 
breath. 

So, rather than argue over either the sensibility of regulating abortion 
or the morality of having one, we leave it to courts to discuss whether 
Casey*® is consistent with Roe, whether Roe is required by Griswold,’ 
whether Griswold follows from Pierce v. Society of Sisters,* whether amend- 
ments to constitutions can have penumbras, what liberty requires, what (if 
anything) is substantive about due process, and, most recently of course, 
whether states can constitutionally subordinate women’s health to their 
own need to express a symbolic respect for fetal life (they can).*? Rather 
than talk about pornography’s harms, we leave it to courts to discuss rules, 
community standards, balancing tests, fighting words, and state action, to 
determine whether states can constitutionally ban this stuff, rather than 
whether or not they ought to. Rather than talk about end-of-life delibera- 
tions and who should make them and how, lawyers and judges discuss sub- 
stantive due process rights—whether states can legislate on these issues, 
rather than whether or not they ought to. Rather than engage in a public 
discussion, if one is warranted, about the value or harms of same-sex sex, 
lawyers and courts talk about the limits of formal equality— again, whether 
or not states can intrude here, rather than whether or not they ought to— 
and so on. In this way, issues of political morality become constitutional is- 
sues, which in turn become legal issues, which then must be decided by 
courts. Congressional and public discussion of pressing issues of political 
morality—how we ought to govern ourselves and why—is thus doubly or 
even triply diminished by legal constitutionalism: neither the constitution- 
ality of these laws, nor their wisdom, nor the morality of the actions they 
aim to prohibit is ultimately determined—if even discussed—in public and 
political venues. Discussion of the morality of the citizens’ conduct, the 
political wisdom of regulating against it, and the constitutionality of any 
attempt to do so are all diverted away from public and legislative fora by the 
identification of questions of political morality with constitutionality, of 
constitutionality with legality, and then of legality with court-centered ad- 
judication. If we boil this down to a moral, both Thayer and Waldron’s ob- 
jection to aggressive judicial review is this: at least in a democracy, the adju- 
dicated constitution does not look like a very promising way of going about 
the business of checking the empire of force. It leaves citizens with no in- 
centive and no responsibility to do so themselves. 
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I want to suggest a final and purely rhetorical cost of the adjudicated 
constitution, which I do not think has been well explicated in either con- 
temporary or older critiques of judicial review. The rhetoric that is so cen- 
tral both to the promise that the adjudicated constitution can check the er- 
rant leviathan and to its silence in the face of state inaction badly degrades 
politics, by which I mean the utterly ordinary, nonconstitutional, legisla- 
tive, city hall, do-it-by-voting, let’s-make-a-deal, compromising machina- 
tions of majoritarian democracy. Constitutional law, in our legal culture, 
rhetorically soars. The pinnacle of law and legal rhetoric both is the con- 
stitutional case and question, and our debates on such cases and questions 
are intoxicated with this sense of moral purpose. Talk about life, death, 
marriage, family, liberty, and equality is the bread and butter, so to speak, 
of constitutional law. Constitutional law—in courts, chambers, and law 
offices —concerns itself centrally with these existential and profoundly po- 
litical moral questions. But what is left for politics once the law that asserts 
itself as politics’ antithesis has cornered the market on moral profundity or 
simply moral seriousness? It is not reasoned deliberations over the mean- 
ing of life or death, what equality requires of states, what liberty means to 
individuals, and so forth. That, after all, is the content of our constitu- 
tional law—the law that trumps, checks, and limits politics; the law that is 
by definition not politics; the law that is reason not passion; and so forth. 
What is left of politics when law monopolizes reason and idealism both is 
horse trading, histrionics, legislative irrelevance, free riders, rent-seekers, a 
market for votes, and speeches to empty chambers. What is left is a politics 
that is utterly devoid of moral ambition. 

Apparently, legislators should not concern themselves, in their ordi- 
nary “deliberation,” with moral questions—at least according to our now 
conventional constitution-legal logic. Look at what not only our public 
choice theorists but our most morally generous, Rawls-inspired, deeply po- 
litical constitutional and liberal theorists say about of what the legislative 
process, in contrast to the adjudicative, should consist. Lawmakers, we are 
told, act—they do not reason. And when they act, they act on the basis of 
either their own or their constituents’ preferences. Those preferences are 
as morally arbitrary as the patterns in the sand made by the sea’s tides. The 
preferences and the actions taken on the basis of them are constituted by 
whim, passion, emotion, hysteria, public fears, short-term desires, discrim- 
inatory biases, petty bigotry, and so on. Legislators act on the basis of what 
they want, and those wants are basic, primitive, infantile, and beyond 
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scrutiny — they are just facts of being. Actions taken on the basis of them 
are justified, assuming they are constitutional, because they are in turn a 
fair approximation of the equally infantile desires of their constitutents. 
The infantilization of politics is the rhetorical cost of guarding the 
chicken coop through the adjudicated constitution. 

This infantilization of legislative process is the death knell of the no- 
bility of politics. Infants cannot and should not be trusted. Nor can they 
be expected to think or care beyond their wants and needs. Our dominant 
constitutional discourse—the philosophical, reflective backdrop of the 
adjudicated constitution—characterizes the lawmaking political realm as, 
essentially, infantile. We have been doing this for a long, long time, and 
now the chickens are coming home to roost. 

This is a profound loss, albeit a cultural and rhetorical one. We Amer- 
icans have in a sense lost our awareness of the generosity, tolerance, neigh- 
borliness, and fellow feeling that must be acomponent of ordinary politics, 
as well as awareness of the goodness of the ordinary law that can be its 
product. Decent, pragmatic, honest discussion and sincere compromise on 
public issues of reproductive policy, public health, sexuality, education, and 
the use of the public space between persons of very differing views on the 
meaning of life requires a healthy dollop of fellow feeling—of fraternal- 
ism—and it can certainly engender it as well. Ordinary politics need not 
and indeed should not invoke “constitutional” dimensions and tones to 
have this nobility. There just are no good reasons and more than a few bad 
ones to decide who we are as a people, what our intergenerational commit- 
ments should be, what our American essence is, or what might be the moral 
content of the shining City on the Hill when deciding what our laws 
should be on matters of health, reproduction, education, or welfare. What 
we have to do is decide what our policies on the latter should be, what our 
needs are, and how they can be addressed within the context of our 
conflicting beliefs. Our intergenerational commitments, our American 
essence, and all the rest of it should be the result of this process. Agree- 
ment on it should not be its precondition. 

There is of course a need to confront our differences in ordinary dis- 
cussion within ordinary political life, including our differing moral views. 
But there is also a need to create a community—in part through negotia- 
tion, deliberation, consensus, or compromise —in order to resolve political 
issues. This sort of very ordinary political exchange and the state it cre- 
ates—not constitutional deliberation between elites in private chambers 
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on the meanings for all time of liberty, equality, identity, and virtue —is the 
political sensibility that Aristotle lauded as the highest collective human 
achievement. Ordinary politics done well and the ordinary law that is its 
product should earn our respect. Ordinary politics done well, in fact, may 
be the best check against an empire of force worthy only of disrespect, and 
if it is, we should worry that adjudicated constitutionalism threatens it. 
Americans have in a sense forgotten why this political activity is central to 
a decent and shared human life, and liberal legal constitutionalists have in 
effect applauded the amnesia. Decades of degradation of the political, by 
the legal and constitutional, have taken their toll. 


THE POLITICAL CONSTITUTION 


Let me suggest one way to turn the tide on all of this, if only a bit. The 
American degradation of the political is a deeply ingrained national cul- 
tural tendency, and it cannot be turned on a dime. But liberal lawyers and 
liberal law professors have had something to do with entrenching it, and 
law professors in particular wield some power that might be put toward 
correcting it. I do not think we do that by pronouncing the judicial consti- 
tutional project to be incoherent or contradictory. It is not. Nor do we do 
that by declaiming adjudicated constitutionalism and the fear of the em- 
pire of force that motivates it, as a pernicious or legitimating or corruptive 
lie. It is not. What adjudicated constitutionalism is, for which it can be 
faulted, is incomplete. It is an incomplete rendition of our constitutional 
history. Our Constitution has been much more than a legal document. It is 
an incomplete accounting of our constitutional ideals. The Constitution 
and our constitutional tradition most assuredly contain ideals that go be- 
yond those enforced or enforceable by courts. It is even an incomplete 
reading of the bare text. Mostly, though, it is an incomplete accounting of 
the vices, dangers, risks, promise, and virtues of politics—and it is there- 
fore an incomplete rendition of the social compact between state and citi- 
zen that it encapsulates. It misstates, badly, the relation between politics 
and law. By so insistently imbuing law with virtue, politics with malignancy, 
it inclines us to constitutionally legitimate state neglect of basic political 
responsibilities. It also inclines us all to simply neglect the art and nobility 
of politics. 

What might law professors do? I think we could make a number of 
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changes in the way we teach and study constitutional law, all of which col- 
lectively might make a difference. First and most important, we could be- 
gin to take seriously, in teaching and scholarship both, what some now call 
the “political constitution,” giving it equal billing, so to speak, with the ad- 
judicated constitution that has for so long been the subject of our profes- 
sional lives. Thus we might study, teach, and take seriously not only the 
Court’s interpretations but also both legislative and public interpretations 
of constitutional guarantees, particularly those guarantees that seemingly 
speak directly to the state’s obligations to provide for the public welfare. 
The Social Security Act,** the civil rights acts,*> the Voting Rights Act,*° 
the Age Discrimination Act,*” the Americans with Disabilities Act,** the 
clean air and water acts,*” the proposed Anti-Discrimination Act,*” vari- 
ous pieces of labor-protective legislation, and the pioneering living wage 
laws*! in the one state and the handful of municipalities that have them are 
all central embodiments, not just peripheral glosses, of our constitutional 
protections of public welfare, liberty, and equality, and we ought to treat 
and teach them as such. They are the manifestations of a politics that 
takes very seriously not only its obligations under the social compact to 
tend to the general welfare and promote domestic tranquility but its con- 
stitutional obligations to do so as well. If we treated, honored, and taught 
them as such, we might, as a side product, instill in ourselves, students, and 
cocitizens an awareness of those constitutional traditions—whether in- 
side or outside the courts—that have counseled a robust role for politics in 
the securing of social justice and the general happiness, no less than the 
role of law on which we have tended to bestow so much attention: securing 
individual rights, through law, against politically malignant goals. 

Second, were we to take seriously the possibility that the political con- 
stitution—even if not the adjudicated one—requires of lawmakers that 
they attend to the demands of social justice, then we will need to ask of 
what that justice might consist. Law professors might take up this question, 
not just as an interdisciplinary question borrowed from the humanities, but 
as a central and long-neglected question of any decent education in law. 
Does social justice require of lawmakers a Benthamic regard that sees all of 
law’s subjects as rigorously equal in assessing the utility of proposed legisla- 
tion? Or does it require of lawmakers a Rawlsian commitment to the well- 
being of the worst off? Does it require a Kantian transparency of means 
and ends? Does it require a state that promotes the general capabilities or 
the basic functionings of all citizens—the ability to work, to enjoy inti- 
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macy and family life, to age with dignity, to have some modicum of good 
health and a reasonable life span, to expect safety in one’s home and on the 
streets, and so on—that are necessary to the living of a minimally good life, 
as argued by Armatya Sen, Martha Nussbaum, and now an increasing num- 
ber of Aristotlean welfarist philosophers? Does it require some measure of 
all of these, if they can be made consistent, or does it require something 
else entirely? A serious regard for the political constitution, in short, might 
require the recapture and articulation and revitalization of this long-ne- 
glected thread of our “natural law” tradition. We would have to ask, or 
reask, as a matter of constitutionalism, of social compact, and of direct 
moral obligation, not only what a good state or state actor must not do, but 
also what such a state and state actor must do. This would require a sub- 
stantial broadening of the ambitions of our current understanding, not 
only of the breadth and compass of constitutional law, but of jurispru- 
dence as well. Jurisprudence, even capaciously understood, has not asked 
questions about the political virtues of states—rather than the political 
dangers they pose —in a very, very long time. 

Lastly, broadening our understanding of the Constitution to include 
its political, as well as adjudicative, interpretations and functions might en- 
tail considerably more skepticism than we have managed to muster, not 
over the coherence of constitutionalism—there has been plenty of that — 
but over its ultimate value. As I have tried to argue here, lawyers and law 
professors ought to consider the possibility that even if our adjudicated 
constitution fails to urge our legislators to promote social justice in their 
work, the political constitution might well do so. We should also consider 
the possibility that if the political constitution fails to require what social 
justice demands of lawmakers, then it follows that we ought to change it or 
at least view it skeptically. Taking seriously the broadest possible under- 
standing of our constitutional traditions, rather than the narrowest, would 
require us to examine the possibility that the American Constitution itself 
is simply morally inadequate, in deep and perhaps irreversible ways. If we 
reach such a conclusion, we should treat that as the very real constitu- 
tional, moral, and political crisis it would surely be. What we ought not to 
do, should we so conclude, is tailor our moral aspirations for our politics 
and our governance to fit the fashion of the constitutional day. 

Let me end with one institutional suggestion. If law professors were to 
take seriously the political constitution, the most immediate implication 
might be in our career counseling. We might consider advising some of our 
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graduating law students that they in turn consider taking a one- or two- 
year legislative internship after graduating, in lieu of those highly coveted 
and sought-out judicial clerkships. We have idealistic, smart students 
brimming with constitutional ideas about what politics should be for and 
what government should be and do—not only what government must not 
do. We have a broken legislative branch that could use good legal advice 
and aspirational political vision informed by just those legal ideals. We 
need our legislators to exhibit precisely those virtues—reason, idealism, 
conviction, and principles—that we have come to expect of the partici- 
pants in the branch we used to think was the least dangerous. These are le- 
galist virtues to be sure, but they are not only legalist virtues—they em- 
brace substantive principled commitments to equality, to liberty, and to 
the general welfare that are the heart of liberal democracy. Those ideals 
ought to inform and ennoble our politics and our community, whether or 
not they inform our law. Lawyers have the capability to see that they do, 
and we ought to consider this both a moral and a constitutional obligation. 


CONCLUSIONS 


What good might come from any of this? Is respecting, recognizing, study- 
ing, and perhaps teaching the political constitution a credible way to dis- 
respect the empire of force? Does it answer Weil and White’s charge? It is 
surely not sufficient. It might, though, go some small way toward directing 
both our own and perhaps our students’ constitutional passions, energy, in- 
terpretive creativity, and thoughtfulness toward the project of prodding 
the state to fulfill its very positive obligations—moral and constitutional 
both—to legislate in the public interest, for the public welfare, and toward 
the end of creating and maintaining a socially just state. Minimally, inter- 
pretation of the political constitution, unlike the adjudicative, would not 
be bound by the conventions of adjudicative law, including the conven- 
tional limit of that law to address malfeasance rather than nonfeasance. 
More broadly, the political constitution, unlike its legal sister, at least 
might address the slothful state, as the adjudicative constitution does the 
dangerously forceful empire. If we were to develop it, we might close the 
gap between our lawyerly sense of the constitution and what constitutes a 
violation of it, on the one hand, and, on the other, our cocitizens’ sense of 
the social compact and when it is and is not breached. 
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Attendance to the political constitution, as well as the adjudicative, 
might also indirectly bolster even the adjudicative constitution’s affirma- 
tive promise as lawyers now understand it—that the Constitution, inter- 
preted by judges, can act as a check on the empire of force. Recall Wal- 
dron’s and Thayer's objections to the practice of judicial review. Both, | 
think, are largely obviated by complementing—not replacing—the regard 
we show for the adjudicative constitution with regard we might show the 
political. First, recall Thayer’s objection to judicial review: that robust re- 
view “disincentivizes,” as we would now say—or discourages, as he might 
have said—the development of a constitutional superego. The natural im- 
plication of his argument, however, is not necessarily that we limit judicial 
review—although that was the implication for which he argued—but, 
rather, that whether or not we do so, we intensify civic education. If law 
professors studied, argued over, heeded, and taught the political as well as 
the adjudicative constitution—and did so throughout public education, 
not just in law schools—we might instill in our future governors a sense of 
constitutional obligation, thus lessening what might be a crippling over- 
reliance on judicial vigilance. A little constitutional superego might go a 
long way, particularly in the executive branch of government. 

Second, recall Waldron’s modern argument against judicial review: 
that judicial review interferes with straightforward moral and political ar- 
gument over the wisdom of various sorts of state actions. Even if true, this 
does not necessarily lead to a critique of judicial review—although that is 
the inference Waldron drew. It might also be read to imply a bit more re- 
spect for the political constitution—a greater regard for the role of both 
legislators and citizens in crafting moral arguments regarding the wisdom 
and legality of various legislative schemes of good government. Thus a fo- 
cus on the political constitution might instill in future legislators a sense of 
moral as well as constitutional responsibility to act in such a way as to fur- 
ther some defensible conception of the public good—rather than only a 
sense of responsibility not to act in malignant ways. If we attended to the 
political as well as the adjudicated constitution, we might trigger a more 
broad-based conversation not only about the constitutional necessity but 
also about the political wisdom—or lack thereof—of social legislation in- 
tended to further that good, from antiabortion statutes to marriage laws, 
schemes for school funding, and policies of affirmative action. We do not 
have to supplant judicial review to do this. We would only have to comple- 
ment it. 
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Lastly, if we were to attend to the political constitution and not just 
the adjudicated one, we might ennoble politics as well as humanize —and 
thereby dignify—constitutionalism. Even here in America, politics itself, 
debased though it now is, might emerge, from the local to the national 
level, as a potent response (rather than law and only law) to the dangers of 
the various empires of force with which we contend. This is not as fanciful 
as it might first sound. Clearly, if we could imbue political discourse with 
even a fraction of the apparent regard for moral purpose and high-minded 
ideals with which the justices of the U.S. Supreme Court routinely purport 
to treat issues of liberty and equality in their decision making—and with a 
fraction of the apparent moral seriousness with which that body ap- 
proaches its own deliberative processes—that alone might deepen the 
moral seriousness with which we embark on, approach, or criticize legisla- 
tive lawmaking effort. More ambitiously, if we could instill in legislators a 
sense of obligation to promote the general welfare, insure domestic tran- 
quility, and protect the rights, privileges, and immunities of citizenship, 
that might go a good ways further. A state that actually promotes the gen- 
eral welfare and insures domestic tranquility is a nobler state than one that 
does not. One that at least attempts to do so is nobler than one that feels 
no obligation to even give it a try. 

What would happen to constitutionalism, constitutional law, and con- 
stitutional consciousness were we to alchemize it with ordinary, do-it-by- 
voting politics, from school boards and city halls to Congress? It seems to 
me that the constitutional discourse that might play a role in our openly 
political fora might be more earthy and less ethereal, more lowbrow and 
midbrow rather than so relentlessly high-minded, more normal and ordi- 
nary rather than so relentlessly exceptional. It might rhetorically give 
counsel to the resolution of particular disputes or issues rather than aim 
for the universal pronouncement. It seems to me that all of this might be 
rather a good thing. Perhaps, if we could just loosen it up a bit and spread 
it more generously, a politicized “constitutional law” — the “law of the gov- 
ernors,” as Tom Paine metaphorically understood the phrase —could facil- 
itate, rather than limit, political dialogue, political compromise, and polit- 
ical imagination, through conscience and felt obligation rather than court 
order. 

Would this be a good thing, overall, for constitutionalism itself? Con- 
stitutional law and rhetoric both might become less authoritarian, with its 
normative authority at least somewhat, sometimes, horizontally spread 
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and used through the community rather than imposed on it. Constitution- 
alism, generally, I would think, could remain inspirational and aspirational 
both but nevertheless also be —and be understood to be —changeable, mal- 
leable, and utterly human, not so wedded to ringing declarations of time- 
less truths, not so dependent on sweeping declarations of what it does and 
does not mean to be an American, or to be free, or to be equal, or to have 
liberty, and so forth. A more, rather than less, majoritarian, democratic, lo- 
calizing, normalizing, and ordinary constitutional consciousness might ac- 
tually lend our constitutional dialogue some of that dignity that ought to 
come from being of and from the people. If so, then for that reason, if no 
other, we might want to consider this rather different path for our consti- 
tutional law to take. Of late, adjudicated constitutionalism’s increasingly 
isolated high-mindedness, its overwrought identitarianism, and its dis- 
torted sense of American exceptionalism, have conspired to make our 
Constitution look just a tad trashy. 
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AN ORESTEIA FOR ARGENTINA: 
BETWEEN FRATERNITY AND THE 
RULE OF LAW 


‘ct 
Martin Bohmer 


Why has it been so extraordinarily difficult for Argentina to establish a reliable rule 
of law, from the beginning of its formal existence almost until the present? How, in 
turn, can the more promising changes that have recently taken place be explained and 
understood? These are the questions that concern Martin Bobmer in this essay. 

He approaches them by way of several different kinds of material: straight- 
forward political history; folk stories and folk songs; the analysis of the ritual that 
is acted out, even today, when an automobile driver is stopped by the police for 
speeding; careful readings of stories by Borges, including the famous “Pierre 
Menard, Author of the Quixote”; and an application of Aeschylus great Oresteia 
to the cultural circumstances of Argentina today. His object is to understand both 
the cultural forces that have inhibited the development of the rule of law and the 
nature, force, and meaning of important changes that have taken place since the 
reestablishment of democracy. This essay may also serve as an instance of a kind of 
cultural analysis that might have great value in the examination of other political 
and national systems. 


... the horrible way in which our worst reality 
strives to copy our best fiction. 
CarLos GAMERRO! 


RADICAL EVIL 
Argentina’s own rendezvous with the empire of force can be described, in 
the peculiar, already canonical language of post-Holocaust Western 


thought, as an event of radical evil.* For almost a decade, the Argentine 
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state used its monopoly of force to secretly kidnap, torture, and eventually 
kill tens of thousands of Argentines. We Argentines even coined our own 
word for them: desaparecidos. Videla, the military dictator, defined it in his 
own cynical words at a press conference: “It is a mystery, a disappeared, a 
nonentity, it is not here” (Es una incognita, es un desaparecido, no tiene en- 
tidad, no esta). 

The peculiarity of this event in our history is related to its illegality. In 
effect, the strategies of our dictatorship were illegal, even within the 
framework of norms imposed by the regime. There were no Nuremberg 
Laws in Argentina, no written orders, no procedures to impose death 
penalties. The crimes were performed clandestinely, in the dark, mostly at 
night, far from courts and judges; and they were denied in public by the 
same people who gave and carried the orders. In this sense, Argentina’s in- 
carnation of radical evil was inscribed in an old tradition of disobedience 
and anomie, the ever-present lack of the rule of law. 

In what follows, I will try to trace the origins of disobedience in Ar- 
gentina through its politics, law, and literature. I will argue that the politi- 
cal project that created our nation-state was built on the exclusion of a 
large part of Argentina’s population, thus imposing an authority that was 
(or was perceived as) illegitimate. I will also show that those who were left 
out of politics resisted violently but also in an illegitimate fashion. This 
tragedy of illegitimate force against illegitimate force is also played out in 
our literature, and I will use some of Borges’s stories and his critics’ ap- 
praisals to claim that our language also plays an important role in creating 
this tragic political environment. This essay will trace the emergence of an 
incipient rule of law with a different way of adjudicating, drawn from 
Borges’s stories and recent political and legal developments. 


TWO STORIES 


A comparison of two stories of similar circumstances illustrates some of 
the cultural forces working against the rule of law in Argentina today. Here 
is the first story: When a driver runs a red light in Argentina and is stopped 
by the police, a dialogue begins. This exchange develops with the pre- 
dictability and certainty of a script that everybody knows. The dialogue 
goes like this: 
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Police: Good afternoon. Documents, please. 
Driver: Good afternoon. Here they are. . . 


Until here, this is an indispensable exchange. Although legal norms indi- 
cate that this dialogue should not exist, good manners ensure it does. 

According to the law, what should follow is silent police action: to 
write the ticket imposing a fine and give a copy to the offender. Excuses or 
justifications must wait for the hearing in front of a judge. Nevertheless, 
surprisingly, the exchange continues, in general with the policeman mak- 
ing a statement that takes the situation away from the institutions that 
define his role, away from the law. 

This extension of the dialogue, this excess material, leads inevitably to 
the offer and acceptance of a bribe. The dialogue continues: 


Police: You ran a red light. 
Driver: Yes, what happens is that... 


Here an excuse is presented, such as “I was arriving late to look for the chil- 
dren,” “It was yellow,” or “Nobody was trying to cross,” which could make 
room for a more or less extensive exchange about its soundness. The ex- 
cuse, however, is not effective at stopping the dialogue or helping the dri- 
ver to avoid the sanction. 


Police: I will have to fine you. 


This description of the legal obligation of the policeman is simultaneously 
a threat of a sanction and an invitation to continue the dialogue. The an- 
nouncement of the sanction does not necessarily imply its enforcement. 
Thus, the phrase becomes an invitation that allows the following question 
to arise: 


Driver: How can we fix it? 


This is an ambiguous question. It could be the ratification of an agreement 
that began the moment in which the dialogue extended beyond what is 
legally necessary and that will lead inevitably to the bribe. It could also im- 
ply a resigned acceptance by the victim of the illegal coercion. Or it could 
be, as the use of the plural (“we”) seems to suggest, the acceptance of be- 
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longing to a community of two people who fight (to “fix”) against the 
power of a norm that forces them to do things they do not intend to: it 
forces the policeman to impose a sanction and the offender to pay a fine. 

In the latter sense, the bribe, which, in this case, is the waiver of the 
sanction in return for a few pesos, is a mutual favor between equals, a fra- 
ternal exchange or, as it is said in Argentina, a gauchada. Therefore, the 
bribe constitutes a mutual form of salvation: the policeman saves the dri- 
ver from paying a fine, and the driver saves the policeman by increasing his 
salary. The Argentine gauchada is a demonstration of generosity and is as- 
sociated with hospitality values and a way of showing kindness to someone 
who is suffering an adversity. It is a means of taking mercy on someone, 
showing empathy. It is also a way of recognizing that one could always be 
in the same disadvantageous situation as the other. This Argentine virtue 
explains much of what we cherish about the customs of our country: the 
informality of visiting a friend without previous arrangements, the flexi- 
bility of not imposing time constraints on conversations in cozy bars or 
around a barbecue, the always available excuse for the fraternal encounter 
to avoid the obligations and rules that regulate our professional lives. 

Here is the second story: An important Argentine government official 
told me the following anecdote. He was driving in the complicated freeway 
system in Los Angeles. He was in a hurry because he had to return the 
rented car before his flight to Argentina. He realized that he was going in 
the wrong direction. Anxious, he made a U-turn to correct his mistake and 
was stopped by highway patrol. After a short, strict greeting, the Argentine 
began to excuse himself by saying that he was in a hurry, intending to start 
the usual script dialogue with the hope of being recognized as an equal. 
The police officer commanded, “Silence!” and that was it. 


ARGENTINE ANOMIE 


The bribe is not an isolated incident in Argentina. Disobedience is a gener- 
alized trend. Disregard of transit rules (which causes a world record in 
number of accidents, injuries, and deaths), bribes to obtain exceptions not 
only from the state but also from private companies, breach of contracts 
(even those with international impact, as foreign holders of Argentine 
bonds well know), and the succession of coup d’états that led to massive 
human rights violations in the twentieth century are some examples of 
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this tendency. Carlos Nino, in his book on legal disobedience in Ar- 
gentina,* showed that coordination problems, predominantly the free 
rider effect, could be identified in many instances of this phenomenon. For 
example, to avoid the annoyance of waiting for one’s turn, one way to im- 
prove one’s situation with respect to those who are waiting is to skip the 
queue. The coordination problem arises when this exceptional attitude is 
generalized and everybody decides to jump the queue: the norm to queue 
disappears, and everybody is worse off, including the free rider. 

The solution Nino offered was simply to enforce the law, even if it im- 
plies using such methods as whistle-blowing and entrapment. In a brief 
publication, I attempted to criticize his solution. Among the different ar- 
guments that I used, I appealed to what, at that point, I considered a mere 
adornment in the argumentation, a quote from an Italian author, the fa- 
mous criminal lawyer Franceso Carrara. The quote seemed pertinent in 
the context of the topics discussed in my article. In fact, I admitted that, in 
some cases, it seems inevitable that to respect the law, whistle-blowers 
must exist, and police have to use entrapments. These strategies are partic- 
ularly relevant in such crimes as bribery or the illegal sale of drugs to con- 
senting adults, which criminal attorneys call “victimless crimes,” because 
the damage is distributed among a greater number of victims. But, it 
seemed to me, the proliferation of informers and entrapments could lead 
to a society that one would doubt whether it is worth living in, which was 
precisely what Carrara affirmed. Nino responded: 


In contrast to what BOhmer and Carrara think, I do not think that 
the fight against a Sicilian morality of complicity and in favor of a 
civic morality is a bad thing. The image of suspicion and mistrust that 
reminds us of such situations as Nazi Germany and the Stalinist So- 
viet Union is overwhelming if we do not take into account that every- 
thing depends on whether it is legitimate and just to punish the deed 
we could be accused of and whether due process is respected. If these 
conditions are satisfied, I would not have any problem in being de- 
nounced by a person I know, insofar as I am willing to keep my con- 
duct within the margins of the law 


Nino’s answer clarifies the discussion. In fact, the controversy should 
concentrate on the question of the legitimacy of authority. Those who op- 
pose entrapments and whistle-blowing assume an illegitimate authority, 
while those who defend them assume its legitimacy. Thus, my defense of 
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the Sicilian morality does not imply a justification of the mafia but, rather, 
tries to explain it by virtue of a certain way of understanding the history of 
the relation Sicilians have with authority. One may dare venture to say that 
since Sicily was always a place subject to invasion and since invasion entails 
an authoritarian imposition of law, Sicilians refuse to accept any authority 
as legitimate. Therefore, they disobey and reject informers as mere accom- 
plices of a tyrannical regime. In such circumstances, where there is a cont- 
aminated relationship with authority, proposing effective enforcement 
produces not less but more disobedience. 

The preceding story of the driver and the policeman illustrates this 
point. Imagine that at the moment in which the bribery is taking place, 
somebody passes by and, after seeing what happened, denounces it in a 
nearby police station. I do not think I am wrong in predicting that this ac- 
tion would be viewed very negatively, not only by the participants in the 
bribe, but also by other pedestrians and even by the police officer who takes 
the complaint. Language serves to help me here. Such terms as informer or, 
in Argentine slang, buchon, botdn, bocon, soplon, batidor, apuntador, and ortiba 
have a highly negative connotation. They refer to the idea of a traitor, 
someone who betrays fraternal loyalties, refrains from making a gauchada, 
and favors an authority that is, in the nature of things, illegitimate. This at- 
titude is described in the well-known statement “No te metas” (Mind your 
own business) and in a more graphical one, “Yo, argentino” (I, Argentine), 
which means “I have nothing to do with this; I have no role in this drama.” 
In a society in which testifying is a socially vilified act, law enforcement be- 
comes a very difficult task. 

Thus, disobedience in Argentina is connected with certain social 
habits that are translated into a language that undermines the possibility of 
associating authority with obedience. In this context, I only obey my own 
will or the fraternal agreement between my own will and that of an imme- 
diate neighbor (who is, as we shall see, someone in whom I recognize my- 
self), regardless of any connection that my will or the agreement may have 
to rules imposed by external authorities. The following sections attempt to 
tell the story of this language. 


BORGES’S MARTIN FIERRO 


I start with Borges: 
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The Argentine, unlike the Americans of the North and almost all Eu- 
ropeans, does not identify with the State. This is attributable to the 
circumstance that the governments in this country tend to be awful, 
or to the general fact that the State is an inconceivable abstraction. 
One thing is certain: the Argentine is an individual, not a citizen. 
Aphorisms such as Hegel's “The State is the reality of the moral idea” 
strike him as sinister jokes. Films made in Hollywood often hold up 
for admiration the case of a man (usually a journalist) who seeks out 
the friendship of a criminal in order to hand him over to the police; 
the Argentine, for whom friendship is a passion and the police a 
mafia, feels that this “hero” is an incomprehensible swine.° 


Here again, we see the idea that political and social practices sidestep the 
law and heteronomous authority and that there are only individuals joined 
by the passion of fraternal friendship. Nevertheless, modern literature of- 
fers the following analysis: 


He feels with Don Quixote that “everybody hath sins of his own to 
answer for” and that “it is not seemly, that honest men should be the 
executioners of their fellow-creatures, on account of matters with 
which they have no concern” (Qu7xote I, X XII). More than once, con- 
fronted with the vain symmetries of the Spanish style, I have sus- 
pected that we are irredeemably different from Spain; these two lines 
from the Quixote have sufficed to convince me of my error; they seem 
to be the secret, tranquil symbol of our affinity. This is profoundly 
confirmed by a single night in Argentine literature: the desperate 
night when a sergeant in the rural police shouted that he was not go- 
ing to consent to the crime of killing a brave man, and started fight- 
ing against his own soldiers alongside the fugitive Martin Fierro.’ 


For those alien to Argentine literature, it is necessary to explain the 
narrative context in which Borges writes. Martin Fierro is the name of the 
main character in the poem E/ Gaucho Martin Fierro, which José Hernan- 
dez published in 1872. “At the beginning of the poem,” one scholar ex- 
plains, “Martin Fierro identifies himself as a payador, a kind of gaucho 
troubador known for his ability to improvise verses and tell stories in 
songs,” and “states that his is a story of suffering and hardship, that in some 
sense liberal society has deprived him of everything but his story.”* He 
“further notes that his suffering results not from what he has done but from 
what he is, a gaucho,” and “that his is the story of all gauchos.”” 
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Hernandez’s poem starts by remembering a lost paradise of bucolic 
peace, a golden age. But this tranquility is brutally interrupted, and the ac- 
count begins: 


A gaucho’d live in his home country 
as safe as anything, 

but now—it’s a crime! 

things have got to be so twisted 
that a poor man wears out his life 
running from the authorities. 


Why does the gaucho have to run from the authorities? What has he done? 
Fierro explains: 


Because if you set foot in your house 

and if the mayor finds out about it, 

he’ll hunt you like a beast 

even if it makes your wife miscarry. . . . 
There’s no time that won't come to an end 
nor a rope that won't break sometime. 


And you can give yourself up for dead 
right away, if the mayor catches you, 
because he’ll come down on you 
there and then, with a flogging — 

and then if the gaucho puts up a fight 
they call him a hard case.'® 


What is Fierro’s crime? Only two stanzas answer this fundamental 
question, and these tremendously ambiguous lines make sense of the 
whole poem: “if you set foot in your house / and if the mayor finds out 
about it.” That is pretty much it. “If you set foot in your house” is, among 
other things that one could guess, a way of saying that you are the owner of 
your ranch; it means that you own your things. The crime, thus, consists of 
being autonomous, and when the mayor—that is, the authority—finds out 
that you are autonomous and own property, then the crime that the gau- 
cho committed is completed, and he will be unavoidably punished for it. 

The details are extensive, but the punishment of Fierro includes a 
draft into the army for the refusal to vote for a certain candidate, military 
corruption, arbitrariness, torture, desertion, and the loss of everything 
that the gaucho owned. Asa result of these injustices, the gaucho turns evil 
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and murders without justification and with scorn, chauvinism, and racism. 
The authority is after the gaucho, and Cruz’s men surround him, until Cruz 
turns to Fierro’s side and saves him, and they both escape to Indian terri- 
tory. Thus, in Argentine tradition, Martin Fierro symbolizes the excluded, 
the unfairly persecuted; and his encounter with Cruz is a symbol of the 
gauchada, of fraternal solidarity, of the courage to rise against the author- 
ity and fight with the most vulnerable. 

Nevertheless, Borges describes that encounter with words that sound 
out of tune: “that desperate night in which a sergeant of the rural police 
shouted that he will not consent to the crime of killing a brave man, and 
started to fight against his soldiers, with the deserter Martin Fierro.” Cruz 
is a “sergeant of the rural police,” somebody with the state mandate to bear 
arms and with obligations and norms that define his position. Despite this, 
he fights against his own soldiers, whom he should be protecting from vio- 
lence and threats from criminals. Cruz instead kills them, injures them, and 
puts them on the run. This betrayal of his colleagues was not seen as such 
because, as portrayed in the poem, Fierro is the representation of Cruz 
himseif, of those who have the courage to resist an illegitimate authority. 
Therefore, to Argentine ears, it is strange to hear about the “deserter” Mar- 
tin Fierro because it sounds like an accusation, a denunciation—like be- 
trayal. 

This new understanding of Fierro attracts a great deal of attention. 
The Fierro about whom every Argentine reads is a national hero; Martin 
Fierro is the national book; and in Borges’s brief final sentence about the en- 
counter, Cruz is the incarnation of the Argentine gauchada. Instead, he be- 
comes a traitor to his fellow policemen for defending a criminal and for fac- 
ing and killing the representatives of the law who had the obligation to 
enforce it by stopping a deserter, a murderer. This accusatory interpretation 
of Martin Fierro is not only a literary interpretation; it is associated with cer- 
tain ways of understanding the construction of political authority in Ar- 
gentina, in which the event in Martin Fierro is indeed one of disobedience. 


SARMIENTO’S FACUNDO 
Those who built the national state in Argentina in the mid-nineteenth cen- 


tury created, along with the political institutions, literature that tried to 
generate the necessary narratives to ensure that the institutions worked ef- 
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fectively. One book in this literature, probably the best Argentine literary 
work of the nineteenth century, is Facundo, written by the polymath 
Domingo F. Sarmiento,'! an outstanding figure in the process of Argentine 
state building and one of Argentina’s first constitutional presidents. Fa- 
cundo was written in 1845, about thirty years before Martin Fierro, and al- 
though it was presented as the biography of a bloody caudillo, it is simulta- 
neously a geographic essay, an anthropological study, and, above all, a 
political diagnosis. 

Hernandez wrote Martin Fierro when he returned to Argentina from 
exile after a battle he had fought and lost against the armies of Sarmiento’s 
political party, then in power. The poem was written in a hotel in Plaza de 
Mayo, in front of the Casa Rosada, the office of President Sarmiento, and 
against him. The triumphant Sarmiento, thirty years after he had written 
Facundo, is the president of a state whose diagnosis he had helped to imag- 
ine and is now a reality. Both writers are opposed literarily and politically. 
Borges has said that if Facundo is the accusation, Martin Fierro is the de- 
fense. But what was the accusation in Facundo? What is Martin Fierro de- 
fending? The accusation is part of the diagnosis of the intellectuals who 
constitutionally organized Argentina in the nineteenth century. For 
them—Alberdi, Sarmiento, and Echeverria, among others—anarchy and 
poverty were Argentina’s problems. 

According to their narratives, since the beginning of the nineteenth 
century, Argentina had been suffering permanent confrontations, starting 
with the war of independence, proceeding through civil war and anarchy, 
and ending with Rosas’s brutal dictatorship. Argentina had won the strug- 
gle to become autonomous from Spain but had dramatically lost the chal- 
lenge to organize its citizens’ peaceful coexistence. Argentina could not 
create a consensually agreed-on system of authority of rights and respect 
that would legitimize some kind of social order to defend the rights of its 
inhabitants. Thus, the first feature of this diagnosis is anarchy, the exis- 
tence of multiple authorities and rules without an institutional scheme to 
coordinate collective action. The second feature is poverty, the other en- 
emy it was necessary to defeat. Indeed, crossing the Argentine territory 
must have been an exasperating experience for that generation. A desert 
traversed by nonnavigated rivers was all that there was to see, a fertile plain 
waiting to produce the goods the world needed. 

The first problem brought its own solution. The proliferation of au- 
thorities had diminished during the repression exercised by Rosas, and the 
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centralization of power in Buenos Aires had proven that it was possible to 
contain the incompatible ambitions of the caudillos. Therefore, it was 
thought that anarchy should be opposed by an institutional system de- 
signed to concentrate power in a few hands. Alberdi’s Bases!” and the Con- 
stitution of 1853 are the institutional trademarks of this proposal. Some of 
the characteristics of such a system include a very strong president (taken 
from the, Chilean constitution); judicial review in a federal supreme court 
that controls the interpretation of the Constitution; federal codes that 
limit the capacity of the provinces to create substantive legislation; and a 
two-chamber congress with very indirect representation, with a small 
group of senators holding veto power in the House of Representatives, 
with age and wealth requirements that excluded the majorities, and so on. 

Poverty, however, was blamed on living in a desert,’ barely populated'* 


by a race as useless for progress’ as for democracy.'° 


In fact, according to 
the literary descriptions of Facundo and due to a long tradition forged by 
the needs and opportunities of the desert, gauchos developed only the few 
skills that their environment required: horseback riding, cow slaughter, 
river crossing, and not much more. These activities did not demand the 
skills or emotions that both Alberdi and Sarmiento understood as neces- 
sary to carry out a capitalist model of development:'” devotion to work, 
shame (which comes from the close coexistence in cities), and envy (which 
inspires competition for a greater quantity and quality of goods). In the 
generous geography of the “desert,” the gaucho is not vulnerable to tempta- 
tion by habits so foreign to his immediate interests.'* 

There were many possible solutions to solve the “problem” of a scarce 
and nonconvenient race, such as its elimination, the teaching of new habits 
to future generations, and the incorporation of other races. It is debatable 
whether the elimination of the gaucho at the Indian frontier and in the war 
against Paraguay was a deliberate policy, but while these confrontations 
were taking place, Argentina was generating the most ambitious project of 
compulsory public education ever seen in Latin America’? and had started 
the search for an unforeseen number of immigrants who would flood its 
territory by the hundreds of thousands.”° 

To summarize, if Argentina’s problems were anarchy and poverty, the 
resulting proposal was centralized power concentrated in the hands of a 
few, education, and, above all, immigration.?! This political project had 
nothing to do with democratic pretensions, fear of minorities or majori- 
ties, federalist obsessions, or formalities to control discretionary judges. 
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The project was meant to achieve nothing more than to populate the 
desert and, thus, to lead to the creation of a national state that would allow 
governance; afterward, order and progress would become the leitmotif of 
the generation of 1880. 

So the Argentine institutional structure that was finally built in the 
decade of 1860 constitutes the national state. But the process was not 
peaceful. Argentina always had, for better or for worse, those who offered 
resistance. Martin Fierro is the denunciation by the defeated in the process 
of the creation of our national state. Now we can understand Borges’s 
statement about the relation of Facundo to Martin Fierro. Facundo accuses 
the gaucho of preventing Argentine progress, of disobedience, of not al- 
lowing the creation of an institutional structure that defends the individ- 
ual rights that will support capitalism and serve to persuade northern Eu- 
ropeans to immigrate. Martin Fierro defends the gaucho, claiming that this 
particular way of building progress is discriminatory, exclusive, and unde- 
mocratic. By characterizing Martin Fierro as a deserter, Borges joins the 
rows of the prosecutors. As additional evidence of this position, Borges fa- 
mously affirms that “if we had canonized {Facundo] as our exemplar book, 
other would have been our history, and better.””* Here is the origin of the 
Argentine tragedy, the violent controversy between those who captured in- 
stitutional power to the exclusion of others, on the one hand, and those 
who resist their exclusion by disobeying the law, on the other. 


CRUZ 


It is interesting to note that the idea that disobedience is legitimate when 
the authority is considered illegitimate repeats itself. The gaucho disobeys 
because the authority that claims obedience is illegitimate and complains 
that it is not understood:** “And later they say that it is bad / the gaucho 
fights against them.” This complaint is equivalent to other tragic laments, 
such as that of Electra, as gathered by Weil:*4 “In these conditions I can- 
not be not reasonable, my friends, nor good. Those to whom evil is done 
cannot avoid becoming evil.” The inevitability of evil in those whom were 
mistreated gives rise, in gaucho literature, to an archetype that is known as 
“the bad gaucho.” In the case of the meeting between Cruz and Fierro, the 
personal history of the first is practically equivalent to what we know about 
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Fierro: an affront by the authority (in this case, the adultery of his wife 
with his chief, a commander of the army) gives rise to Cruz’s committing 
murder and then fleeing. After some time and several murders to account 
for, a friend’s favor allows Cruz to come in front of a judge who forces him 
to become a policeman before the meeting with Fierro. 

Thus, the disobedience of both is excused as a resistance to illegiti- 
mate, corrupted authority, but this does not lead to the construction of an- 
other kind of authority, a legitimate one (as is the case of Robin Hood and 
in many westerns where the vindictive cowboy finally puts on the star and 
becomes an authority acclaimed by the community to restore the rule of 
law). The disobedience of both, like the disobedience of Orestes (and like 
the one Electra would dream of), is also illegitimate. In the case of Cruz 
and Fierro, they kill randomly with discriminatory and racist excuses —or 
even without excuses, without any reason at all. In the case of Orestes, the 
disobedience to the illegitimate and regicidal authority of Aegisthus and of 
Clytemnestra, murderers of Agamemnon, is at the same time itself homi- 
cidal, regicidal, and matricidal. In this way, the circle of violence continues: 
illegitimate authority against illegitimate disobedience. 

Borges is delighted at the narrative possibilities of the infinite circle of 
violence once the tragedy has been identified and both antagonists are 
right and wrong simultaneously. He adds one more ingredient, a tragic 
component for excellence: destiny. In this way, in “Biografia de Tadeo 
Isidoro Cruz,” Borges surmises the story from Cruz’s point of view. 


The outlaw stepped out from his hiding place to fight them. Cruz 
glimpsed the terrifying apparition—the long mane of hair and the 
grey beard seemed to consume his face. A well-known reason pre- 
vents me from telling the story of that fight; let me simply recall that 
the deserter gravely wounded or killed several of Cruz’s men. As Cruz 
was fighting in the darkness (as his body was fighting in the darkness), 
he began to understand. He realized that no destiny is better than the 
next and that every man must accept the destiny he bears inside him- 
self. He realized that his sergeant’s epaulets and uniform were ham- 
pering him. He realized his deep-rooted destiny as a wolf, not as a gre- 
garious dog; he realized that the other man was he himself. Day began 
to dawn on the lawless plain; Cruz threw his cap to the ground, cried 
that he was not going to be a party to killing a brave man, and he be- 
gan to fight against the soldiers, alongside the deserter Martin 
Fierro.” 
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In the face of the excuse of a criminal reaction against the law, based on 
the illegitimacy of the authority, Borges adds the inevitability—the ani- 
mality (the proud and fearsome wolf against the lamentable gregarious 
dog)—of the evil of someone who does not have any other option but to 
follow his destiny. Therefore, the tragedy does not have an outcome. The il- 
legitimate authority generates the destiny of those who criminally resist. 
In this way, an endless repetition of violent deeds against violent deeds is 
generated, and this constitutes the barbaric order (orden de la barbarie)—an 
oxymoron that, in the best tradition of Borges, generates an enumeration 
of events that becomes infinite.*° Therefore, the meeting between Cruz 
and Fierro is no longer just a fraternal encounter between a couple uniting 
to resist unfair authority, the symbol of the gauchada that repeats itself in 
the scene between the policeman and the transgressor. It is also the in- 
evitable destiny of two people who recognize themselves as equals (they are 
each other) in their common struggle against their enemy. 


THE LUJANERA 


Just as Borges explains the position of the gaucho in “Biogratia de Tadeo 
Isidoro Cruz,” he also gives voice to the stereotype of urban violence. The 
character of the malevo, the compadrito, is to the tango and the city of 
Buenos Aires what the gaucho is to the folklore and the countryside. In 
“Hombre de la Esquina Rosada,” Francisco Real shows up in a brothel look- 
ing for Rosendo Juarez —a ma/evo like himself, but a famous one —with the 
aim of defying him in a fight. After walking across the dance floor and be- 
ing humiliated by everybody without reacting, he faces Juarez. 


I've let these poor sons of bitches lift their hands to me because what 
I am looking for is a man. . . . I'd like to make his acquaintance, so he 
could show me—me being nobody, you understand—what it means 
to be a man of courage, a man you can look up to.” 


To everybody's surprise, Juarez says something, which is not heard, 
and declines to fight. Juarez’s woman, the Lujanera, brings him a knife, 
which Juarez throws out the window. Real responds with disgust. 


“ese 


The only reason I don’t carve you up for beefsteak is that you make 
me sick,” said the stranger. At that la Lujanera threw her arms around 
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this Yardmaster’s [Real’s} neck and she looked at him with those eyes 
of hers, and she said with anger in her voice: “Forget that dog—he had 
us thinking he was a man.”?8 


Then Real and the Lujanera leave together. 

An admirer of Juarez, who tells everything soon after having left the 
dance, narrates the whole story in first person. Real returns to die from the 
wound of a dagger on the brothel’s floor. 


And just then a stranger appeared and desperately called out the 
Yardmaster to fight, and he stabbed him, gave him that wound there, 
and she [the Lujanera} swore she didn’t know who the man was, but it 
wasn’t Rosendo. Who was going to believe that??? 


The arrival of the police causes many to flee. The narrator returns to his 
ranch and senses the presence of the Lujanera. The story finishes this way: 


And then, Borges, for the second time I pulled out that short, sharp- 
edged knife | always carried here, under my vest, under my left arm, 
and I gave it another long slow inspection—and it was just like new, 
all innocent, and there was not the slightest trace of blood on it.” 


From the cult of friendship that confronts power, we move into what 
Borges elsewhere describes as “the sect of knife and courage.”*! Now vio- 
lence occurs without even the need of an excuse. In the cult of courage, 
barbarism is the pure order of the infinite succession of deaths and re- 
venges. Violence is infinite and, like destiny, inevitable. Nobody can stop it, 
and if somebody attempts to, like Juarez, somebody else will take his place, 
like the narrator. The Lujanera is probably the metaphor of that violent 
destiny that goes from hand to hand and defines the meaning of being a 
man, of being somebody. In Borges’s words from another story, “war was, 


like a woman, a test for men.” 


AGAINST THE LAW 


In “El Escritor Argentino y la Tradici6n,” Borges writes: 


What is our Argentine tradition? I believe we can answer this ques- 
tion easily and that there is no problem here. I believe our tradition is 
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all of Western culture, and I also believe we have a right to this tradi- 
tion, greater than that which the inhabitants of one or another West- 
ern nation might have.** 


As previously discussed, Borges states that if Facundo had been Argentina's 
national book, representing the imposition of civilization over barbarism, 
our destiny would have been different and better.** This quote shows a 
Borges aligned with the elitist imposition of progress, a banally authoritar- 
ian Borges. However, Borges’s literature saves him from that banality and 
produces the inevitability of the barbaric order, his infinite repetition, the 
permanent violation of what the written law dictates. In this sense, 
Josefina Ludmer says that “one of the foundations of Borges’s writings is 
the transgressive treatment of, or the confrontation with, all normativity, 
literary and legal.”*» | 

According to Ludmer, Borges writes his story named, precisely, “The 
End” as an ending for the legendary Martin Fierro. In his story, he violates 
not only the literary canon of gauchesca literature but also the legality that 
Martin Fierro had accepted in the second part of the poem, also precisely 
called “The Return of Martin Fierro.” In “The Return,” we find a tamed 
José Hernandez, who tries to return to politics by moving away from vio- 
lent disobedience and changing his character’s destiny. In this sense, Mar- 
tin Fierro comes back from his life with the Indians to confront— 
singing—the Negro brother of Moreno, whom he had murdered in the 
beginning of the poem. After avoiding a quarrel and thus preventing both 
his enemy from seeking vengeance and the tragedy from repeating, he re- 
unites with his children and advises them to work and to respect the law, 
not kill and steal. Ludmer explains: 


Borges takes “La Vuelta de Martin Fierro,” an Argentine classic, and 
writes a different ending for it and a different outcome. In “The 
End,” one can see the way he treats the law (against the law) in the two 
meanings of the term: as literary canon and as legal canon at the same 
time. “The End” is “a correction” or a reinterpretation of “The Re- 
turn of Martin Fierro” that functions as law as a canonical text or as a 
classic. But also, in “The Return,” Martin Fierro represents “the law” 
established by his advice to his sons: man does not kill man, theft is a 
crime. 

... “The Return” is a peaceful text about the integration of the gau- 
chos into the national project: the war by knife turns into a purely 


AN ORESTEIA FOR ARGENTINA ‘¥_ 105 


verbal war by way of Fierro’s improvised gaucho folk song y e/ negro; in 
1879, at the moment of the legal unification and the state constitu- 
tion, the disputes were resolved with dialogue. And therefore e/ negro 
could not avenge his brother who had been assassinated by Martin 
Fierro in 1872 . . . e/ negro.>° 


In “The End,” Martin Fierro leaves his children and goes back to 
look for'the Negro’s brother, to offer him the possibility of revenge. Af- 
ter a brief dialogue, the Negro kills him in a fight under open sky. Lud- 
mer writes: 


Here Borges intervenes to violate the sacred text. In “The End,” Mar- 
tin Fierro separates himself from his own advice, denies himself, vio- 
lates the law he transmitted to his sons, assumes ancient justice, and 
draws the knife. But the black man launches a final attack and avenges 
his older brother. In 1953, the black man achieves justice: an oral, fa- 
miliar justice. There Borges adds another twist to “The Return,” or in- 
vents a real end, which is nothing more than another beginning, be- 
cause the black man, who kills old Martin Fierro to avenge his older 
brother, himself becomes Martin Fierro of La Ida [The Going] he 
had killed a man, disgraced himself, and had no destiny on earth. 
Borges violates and closes the classic and brings it back to the begin- 
ning, to The Ida of the black man, from a black man to Martin 
Fierro.” 


The tragedy does not allow for renouncements. Nobody, neither Martin 
Fierro nor the Negro, escapes the logic of the inevitable sequence of re- 
venge. In this sequence of events, both end up losing in the end, and, as 
Cruz and Martin Fierro, both are the same. At the end of “The End,” 
Borges writes: 


He wiped off the bloody knife in the grass** and slowly walked back 
toward the houses, never looking back. His work of vengeance done, 
he was nobody now. Or rather, he was the other one: there was neither des- 
tination nor destiny on earth for him, and he had killed a man.°° 


It is the world of literature, once again the mechanism of the oxy- 
moron, that produces the infinite: revenge is imposed onto Fierro as an ob- 
ligation, as his destiny. It takes away his identity, his decision-making ca- 
pacity, and (once again) his destiny: “there was neither destination nor 
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destiny on earth for him.” But something else is added —“and he had killed 
a man” —which again creates once more the possibility of revenge (in this 
case, the revenge of Fierro’s sons, who, violating their father’s law, will go 
back looking for the Negro as their father had done, and from there ad 
infinitum). 

Borges does not stop there. He develops his literature through the ap- 
propriation of the Western canon, with the whole extension of classic 
property rights, which comprehends even the capacity of destroying it: 
“Argentines, and South Americans in general . . . can handle European 
themes, handle them without superstitions, with an irreverence that can 
have, and already has, fortunate consequences.”*° The logic of normative 
destruction also proceeds against the literary canon of Spanish language: 
the Don Quixote of Cervantes.*! In “Pierre Menard, Author of the 
Quixote,” the narrator tells the story of Menard, a Frenchman who, by the 
beginning of the twentieth century, tries to write the Quixote: “Pierre 
Menard did not want to compose another Quixote, which surely is easy 
enough—he wanted to compose the Quixote.”** Menard could only write 
chapters 9 and 38 and a fragment of chapter 22. Ludmer writes of Borges: 


Let us see what he does to the literary canon of the Spanish language: 
Cervantes’s Quixote. The classics are the point of departure for 
Borges’s literature because the classic text always functions as a law to 
be violated in his writing. This is already evident in his first fiction 
story, “Pierre Menard, Author of the Quzxote,” where he changes the 
author or invents an author of the classic text. In the very title, there 
is acrime against Miguel de Cervantes himself, against his intellectual 
property rights. And the story reveals another crime against the 
Quixote: a plagiarism of two chapters by a French writer in the begin- 
ning of the twentieth century. In other words, “Pierre Menard, Au- 
thor of the Quixote,” a false attribution and a plagiary, is a double at- 
tack on the classic text from the legal point of view: against the 
author's rights and against the inviolable character of the text. In his 
thinking and writing, Borges departs from the classic of our language 
in order to violate its title and text. And this is his debut in fiction in 
1939. 

... Two problems then in Borges’ writing: on the one hand, the 
treatment of the literary canon, of the classic text to be attacked, 
transgressed, plagiarized; its author, sense, and ending to be changed. 
On the other hand, the treatment of the legal canon or the written 
law to be attacked in order to exercise revenge: the law always loses, as 
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in the case of Narciso Laprida, “man of canons and laws,” in the 
“Conjectural Poem.”*? 


Now we turn to law. The kind of law that loses in Borges’s stories and 
poems is that which seeks to impose itself as a text, the letter of the law; 
and the ones who always lose are those who write it, the literate. As men- 
tioned by Ludmer, in Borges’s “Conjectural Poem,” Francisco Narciso 
Laprida laments: 


... L who studied canon law and civil 
Francisco Narciso de Laprida 

whose voice declared the independence 

of these harsh provinces, am overthrown 
covered with blood and sweat 

without fear or hope, lost, 

fleeing south through the farthest outskirts 
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I longed to be something else, a man of 
sentiments, books, judgement 

and now will lie in a swamp under the open sky 
And yet, a secret joy inexplicably 

exalts me. I’ve met my destiny, 

my final South American destiny.*+ 


Formalist thinking, which regards law as purely textual, and ideo- 
logical positivism, which orders the enforcement and the fulfillment of the 
law without interpretation, do not allow for dialogue. Formalism and posi- 
tivism tend to impose the pure will of the one who thinks he has the au- 
thority. Facing this imposition, there is only subjugation or resistance, not 
dialogue. Laprida’s happiness has found a place in the narrative of South 
American destiny: violent death. Laprida is now part of the infinite se- 
quence of deaths and revenges. He is the others (the victorious barbarians, 
the gauchos), and he is nobody. 

As in the first two parts of the Oresteza, in Oedipus and in Antigone, the 
law, as Ludmer puts it, always loses. The tragedy is built on the inevitability 
of the violation of the law, of any law. If this is the way of building sociabil- 
ity in Argentina, if the gauchada is complicity in violating the law, then the 
possibility of building the rule of law or any kind of legitimate authority be- 
comes impossible. This is so because, in principle, the actor's identities are 
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shaped by their violation of the law, including in their language and litera- 
ture. Finally, it is easy to note that this is another instance of the emergence 
of the us-and-them divide, the one that we now know leads to the empire of 
force. As Weil claims, “the variety of constraints pressing upon man gives 


rise to the illusion of several distinct species that cannot communicate.”*° 


ANOTHER MENARD 


Let us briefly return to “Pierre Menard.” It is true that “Pierre Menard” 
tells the story of plagiarism, but it is much more than that. If it were only 
the narration of a swindle or a fraud, it would not be literature, or it would 
not be Borges literature. The idea of somebody pretending to write the 
Quixote creates one of Borges’s most amazing stories. (Borges reports: “Nor, 
surely, need one be obliged to note that his goal was never a mechanical 
transcription of the original; he had no intention of copying it. His ad- 
mirable ambition was to produce a number of pages which coincided— 
word for word and line for line —with those of Miguel de Cervantes.”)*° In 
particular, I would like to refer to Borges’s comparison between the identi- 
cal texts of Cervantes and Menard in the following, which begins by enun- 
ciating again the oxymoron and the infinite. 


The Cervantes text and the Menard text are verbally identical, but 
the second is almost infinitely richer. (More ambiguous, his detractors 
will say—but ambiguity is richness.) 

It is a revelation to compare the Don Quixote of Pierre Menard with 
that of Miguel de Cervantes. Cervantes, for example, wrote the fol- 
lowing (Part I, Chapter IX): 


... truth, whose mother is history, rival of time, depository 
of deeds, witness of the past, exemplar and adviser to the 
present, and the future’s counselor 


This catalog of attributes, written in the seventeenth century, and 
written by the “ingenious layman” Miguel de Cervantes, is mere 
rhetorical praise of history. Menard, on the other hand, writes: 


... truth, whose mother is history, rival of time, depository 
of deeds, witness of the past, exemplar and adviser to the 
present, and the future’s counselor 
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History, the mother of truth!—the idea is staggering. Menard, a 
contemporary of William James, defines history not as a de/ving into 
reality but as the very fount of reality. Historical truth, for Menard, is 
not “what happened”; it is what we 4e/ieve happened. The final 
phrases — exemplar and adviser to the present, and the futures counselor — 
are brazenly pragmatic. 

The contrast in styles is equally striking. The archaic style of 
Menard—who is, in addition, not a native speaker of the language in 
which he writes—is somewhat affected. Not so the style of his pre- 
cursor, who employs the Spanish of his time with complete natural- 
ness.” 


The text itself does not matter. What defines it, what creates it, what 
gives value to it, is the interpretation, the imposition of a context. If we as- 
sume that Cervantes wrote it, it is one book; if Menard wrote it, it is an- 
other. There is no text; there are readings, infinite readings. The text is not 
the script; it is the activity of interpreting it. And if there is no text, there 
is no plagiarism. As Borges says in the quote at the beginning of the pre- 
ceding section, “our tradition is all of Western culture, and ... we have a 
right to this tradition.” We are the owners, not plagiarists; we own it and 
have a right to read it and transform it. 

The formalist idea that the law is a text that is not subject to interpre- 
tation, that laws are merely orders that are imposed by force, is hidden be- 
hind the accusation that Borges is a transgressor. But in Menard, Borges 
denies this accusation and supports that law (and literature, too) is only an 
invitation to a dialogue, a suggestion of the way in which certain texts can 
be read, a proposal of contexts in which one can understand the meaning 
of certain symbols. Breaking the assumption that literature is a series of 
canonical texts, Borges proposes an incredible series of interesting ways of 
reading the texts. As literature is a way of reading, not of writing, so law is 
an interpretive, complex social practice, not mere texts. 


THE ORESTEIA 


How does one avoid a seemingly inevitable tragedy? How can an infinite 
sequence of deaths end? What follows is an attempt to answer these ques- 
tions from Aeschylus’s tragic Orestea. In the Oresteia, the tragedy, in the 
dispute between Apollo and the Furies for Orestes’ fate, is once more built 
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on the application of formal laws, which contradict the brotherly honor 
and the prohibition of matricide. Apollo defends Orestes and justifies the 
murder of Aegisthus and Clytemnestra because they had killed Agamem- 
non, Orestes’ father. However, the Furies seek to punish Orestes because 
he committed matricide. Each is both right and wrong. The contradiction 
between rules suggests that everything is forbidden and that everything is 
allowed, that there really is no rule; in the end, there is only the anarchy of 
permanent violence. 

Orestes, advised by Apollo, looks for protection in the temple of 
Athena, and the Furies, at the request of the spirit Clytemnestra, follow 
him. The Furies are restricted from entering the temple, and the temple 
serves as a protection for Orestes. Athena interrogates the Furies (here the 
chorus) about the reasons of the dispute, and the Furies complain that 
Orestes does not want to confess. The dialogue in the Eumenides proceeds 
as follows: 


Chorus Leader 
Yes—he thought it right to kill his mother. 
Athena 
Why? Was he forced to do it? Did he fear 
another person's anger? 


Chorus Leader 
Where’s the urge 
so strong to force a man to kill his mother? 
Athena 


There are two sides to this dispute. I’ve heard 
only one half the argument. 
Chorus Leader 
What about the oath? 
He won't deny he did it or accept 
the guilt we charge him with. 
Athena 
Where do you stand? 
You wish to be considered righteous, 
but not to act with justice. 
Chorus Leader 
How? Teach me. 
You clearly have a mind for subtleties. 
Athena 
I assert that no one should use oaths 
to let injustice triumph. 


AN ORESTEIA FOR ARGENTINA ‘GF III 


Chorus Leader 
Question him. 
Then make a righteous judgment. 
Athena 
Are you prepared 
that I should be the one to do this, 
to produce a final verdict? 
Chorus Leader 
Why not? 
We respect your worth, as you do ours.*® 


The Furies enter the dialogue proposed by Athena and agree to play 
the trial game. It is the beginning of the end. This agreement is followed by 
a legal process, with witnesses, jurors, and a rule about the final decision: in 
the case of a tie among the jurors, Athena gets the final vote. Predictably, 
both party’s demands are presented and are equally persuasive: the jury is 
tied, and Athena makes the final decision. Her decision favors Orestes for 
a clearly arbitrary reason: Athena, who was not born from a woman, misog- 
ynously decides against Orestes’ mother. 

The Furies are irritated, but Athena’s work does not end with the sole 
announcement of the sentence. She does not just leave the text. The dia- 
logue continues with Athena persuading the Furies to remain in Athens, 
to enforce justice with their dread powers. The goddess’s speech is an ora- 
torical piece of classic persuasion by a stateswoman, consisting of threats, 
promises of reward, and kind but firm language, spoken in terms that the 
interlocutor can understand. She displays the skills of a statesperson, of 
practical wisdom: empathy and distance.*” 

The tragic circle of violence ends when both sides accept a regulated 
dialogue —when the law is not only the written text but, rather, is shaped by 
a shared argument, a process that generates rules to be obeyed. These rules 
become effective authority, the law. Just as the Quixote becomes literature 
when somebody reads it as though in dialogue with the person he or she 
imagines as the author, rules become the law when people enter into dia- 
Jogue with the objective of interpreting, enforcing, and obeying them. 

What act makes dialogue possible? In Menard’s case, it is the accep- 
tance on my part that the text I am reading was written by him, trusting 
that what the other says is true, the agreement to be equals. In the case of 
the Oresteia, both sides consciously accept that they are tied (in the sense 
that neither is able to win or escape from the other) in parallel positions: 
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the Furies cannot kill Orestes; Orestes cannot escape. This position pre- 
vents them from escaping: their only option is another tie, the one that 
leads to the infinite spiral of violence. Athena’s suggested solution allows 
the Furies to accept the tie and reject the belief that they can win. How- 
ever, if Athena’s decision had been final, the problem would remain: either 
Athena would have become authoritarian and restrained the losing side, or 
violence would have been used to persecute the opponents. Athena’s deci- 
sion is a confirmation of life, without offering strong reasons. However, 
Athena does not just stop there. She takes into account the losing side and 
continues talking. Athena’s skills persuade the Furies to transform them- 
selves from pure agents of punishment to Athenian authorities, open to di- 
alogical processes that will allow for laws to be obeyed. 

In Borges’s Martin Fierro, how is dialogue initiated? How can we dis- 
mantle the device that Ludmer assembles? In “The End,” the dialogue 
emerges from a sense of hope and perhaps from some incentive. Let us re- 
mind ourselves of the scene: Martin Fierro returns to the inexorable ap- 
pointment with the Negro’s brother, who is seeking revenge. He returns to 
the place of the unfinished fight, which gives Moreno the opportunity to 
seek revenge on Fierro, who had killed his brother. The following are the 
brother’s first words: 


“I knew I could count on you, sir,” he softly said. 

“And I knew I could count on you, old nigger,” the other man 
replied, his voice harsh. “A heap of days I’ve made you wait, but here 
lam.” 

There was a silence then the black man spoke again. 

“I’m getting used to waiting. I’ve been waiting now for seven 
years.” 

Unhurried, the other man explained: 

“It'd been longer than seven years that I'd gone without seeing my 
children. I found them that day, and I wouldn't have it so’s I looked to 
them like a man on his way to a knife fight.”*° 


After Moreno accepts Fierro’s apology for the delay, the element that 
initiates the dialogue is shame. At this point in the story, shame arises from 
Fierro’s reluctance to appear in front of his sons as “a man on his way to a 
knife fight.” 


I understood that, the black man said. I hope they were all in good 
health. 
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The stranger, who had sat down at the bar, gave a hearty laugh at 
that. He ordered a drink and took a sip or two, but didn’t finish it. 
I gave them some advice, he said, which is something you can never 
get too much of and doesn’t cost a lot. I told them, among other 
things, that a man ought not to go spilling another man’s blood. 
A slow chord preceded the black man’s response: 
Good advice, too. That way they won't grow up to be like us.*! 
The other man also is shameful of being the type of man who spills the 
blood of other men, and he expresses hope for different future, one in 
which the children of his adversary do not share their same destiny. Then, 
they start fighting, and the Negro kills Fierro. I quote again the memorable 
ending: 


He wiped off the bloody knife in the grass and walked slowly back to- 
ward the houses, never looking back. His work of vengeance done, he 
was nobody now. Or rather, he was the other one: there was neither 
destination nor destiny on earth for him, and he had killed a man.°? 


The interpretation previously proposed, as per Ludmer, suggests that 
here Borges repeats the device of the destiny of nondestiny and the in- 
eluctability of violence. However, the brief dialogue recently quoted can be 
interpreted in a different manner. The hope of both is based on Fierro’s ca- 
pacity to convince his sons. Was he persuasive enough? Will Fierro’s fa- 
mous advice be as effective as the authoritative exercise of Athena? Per- 
haps the ending can be given another meaning. On the one hand, the black 
man “was the other”; he was Fierro. On the other hand, “he was nobody’; 
he did not have “destiny on earth” because “he had killed a man.” The end 
of “The End” could be, then, a warning, a threat to future generations. If 
they do not stop the violence, then they will be nobody and will not have, 
as the Furies, a destiny on earth. 

In 1970, at the beginning of the political violence in Argentina and 
thirty-five years after “Hombre de la Esquina Rosada,” Borges wrote “His- 
toria de Rosendo Juarez.” In this story, Rosendo Juarez explains his night’s 
behavior to Borges. But before doing so, he tells his own story. Juarez had 
killed a man in a duel. The reason was banal: the man, drunk, had bothered 
him and challenged him to fight. The police gave him two options: to put 
his knife to the service of a political party or to go to jail. Things did not go 
badly for him. He obtained a woman, the Lujanera, and a good horse. One 
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day, a very good friend of his, a carpenter, asked for advice: his wife had left 
him for another man, a famous ma/evo, and now the carpenter wanted to 
fight him. When Juarez advised him against fighting, his friend asked, “But 
what'll people say? That I’m yellow? That I don’t stand up to a man that 
wrongs me?” Juarez predicted that he will either die or go to jail and asked 
him, “You mean you are going to base your peace of mind on a stranger 
you've never met and a woman you don't even love any more?” His friend 
did not listen to him and died in the duel. A few days later, the story that is 
narrated in “Hombre de la Esquina Rosada” occurred. Juarez’s explanation 
is the following: 


That was when it happened—what nobody wants to understand. | 
was looking at myself in a mirror and all of a sudden I was ashamed of 
myself. | wasn’t afraid of him; if I had been, I might've gone outside 
and fought him. I just stood there. This other guy, this Yardmaster, 
who by now had his face about this far from mine, raised his voice so 
everybody could hear him: 

“You know what’s wrong with you? You're yellow, that’s what's 
wrong with you!” 

“That may be,” I said. “I can live with being called yellow. You can 
tell people you called me a son of a whore, too, and say I let you spit 
on my face. Now then, does that make you feel better?” 

La Lujanera slipped her hand up my sleeve and pulled out the knife 
I always carried there and slipped it into my hand. And to make sure 
I got the message, she also said, “Rosendo, I think you're needing 
this.” Her eyes were blazing. 

I dropped the knife and walked out—taking my time about it. 
People stepped back to make way for me. They couldn't believe their 
eyes. What did I care what they thought. 

To get out of that life, | moved over to Uruguay and became an ox- 
cart driver. Since I came back, I’ve made my place here. San Telmo has 
always been a peaceful place to live.*? 


As in “The End,” but this time more explicitly, shame appears as an 
emotion that restrains violence. Here and in other Borgesian forms, the 
infinite succession of shame ends up becoming an oxymoron, but this time, 
the oxymoron leads to a peaceful solution: to say, “I can live with being 
called yellow,” is to say, “I am so courageous that I am above all violence.” In 
respect to the end of violence, Juarez asks Real, “Now are you calmer?” 
Like Socrates with respect to Crito, Juarez states, “What did I care what 
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they thought.” So, in effect, what the others thought does not invite dia- 
logue. Rather, dialogue is the result of specific community prejudices, 
which, in this case, imposed a certain manner of being violent; here the au- 
thoritarian voice of social authority encouraged dialogue. Juarez, who had 
lost a friend due to what others thought, was not ready to lose his life or the 
life of another for the blind demands of others. 

The emotion of shame also appears in the myth of Protagoras, when 
Zeus finally concedes to handing over his political power to mortals. Plato 
states that when Protagoras refers to politics, he explains it in terms of 
“shame” and “justice.” Shame is connected to the idea of decency, the 
awareness that there are others with the same claim to dignity as myself, 
whom my actions could damage and whose actions could damage me. It is 
awareness of my dependence on others, of being a gregarious dog, and also 
of the possibility of appearing to others in a way that I do not wish others 
to appear to me: as a wolf, as Cruz would say. 

In “The End,” Martin Fierro feels shameful in front of his sons but 
cannot circumvent his destiny; in “Che History of Rosendo Juarez,” Juarez 
feels shameful in front of himself, and his friend’s death allows him to cir- 
cumvent his destiny by changing the meaning of bravery, so that it means 
not fearing that others will consider him a coward. This change, in fact, 
continues to make possible Borges’s literature. It is the revelation that lit- 
erature can coexist with peace, that one can write Argentine literature 
against violence. The artifact, however, continues to be the same: the vio- 
lation of the canon, this time of the canon of violence through the use of 
an oxymoron (from having fear to not having fear), which triggers a life of 
civility. 


ALFONSIN AND THE MOTHERS 


How can the history of the violation of rules in Argentina be altered? In 
the anecdote about the traffic that begins this essay, the gauchada led to the 
banishment of all rules. In effect, in that dialogue, the law has no voice. I 
have attempted to argue that the silence of both the police officer and the 
offender condemn the law to be a response to silence, just as the law con- 
demned the Argentines to construct institutionalism in the way they did in 
the nineteenth century. Disobedience is a response to the authoritarian 
imposition of the law. The gauchada is a distinctly Argentine form of soli- 


116 «# Law AND DEMOCRACY IN THE EMPIRE OF FORCE 


darity, a mechanism used by those who have refused to recognize the legit- 
imacy of authority in order to save one another: the “Cruz” (cross) saving 
the “Fierro” (knife). 

This situation led Argentina in the twentieth century to suffer various 
instances of authoritarian regimes and criminal resistances and the massive 
violation of human rights in the 1970s, our own encounter with radical evil. 
Perhaps none of this would have had much consequence without the brav- 
ery, stubbornness, and perseverance of human rights organizations, most 
importantly the Mothers of the Plaza de Mayo and the triumph of Presi- 
dent Alfonsin in the 1983 elections. These two events forced the Argen- 
tines to accept the existence of human rights violations, which gave rise to 
the emergence of shame. Various instances of collective complicity accen- 
tuate this feeling: for example, such statements as “They should have done 
something” (blaming those who were disappeared, as Job’s friends blamed 
him) and “We Argentines are right and human” (written on stickers to be 
seen by the Inter-American Commission on Human Rights when they vis- 
ited Argentina during the dictatorship). How can we trust ourselves if we 
are capable of such attitudes of complicity when faced with radical evil? 

Perhaps because of this, Argentina has not suffered any more coups 
d’état since 1983 and has learned many lessons. From the dictatorships, Ar- 
gentina has learned the importance of democracy, at least in the sense of 
free elections and freedom of expression and association. From the massive 
human rights violations, Argentina has learned about the idea of rights and 
the importance of having countermajoritarian institutions to defend 
them. Already in democracy, Argentines, especially the leading politicians, 
have learned about the social cost of inflation; the impact on equality of 
the inefficient provision of public services; and the effects of corruption, 
public deficit, the incapacity to maintain order without killing innocents, 
and structural inequality. 

These lessons have translated into innovative institutions. Argentina 
has signed all international human rights treaties, and as of 1994, the most 
important are incorporated into its national constitution. Argentina has 
accepted international jurisdiction not only in the area of human rights but 
also in issues having to do with commerce and the protection of interna- 
tional investment. It has pursued collective actions to defend human rights 
and has created a community of associations that legally represent its col- 
lective interests, has privatized public services and created regulatory agen- 
cies, and has discovered in the judiciary a power that is ready to involve it- 
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self in political discussion among other institutional reforms. Compared 
with that created in the nineteenth century, these reforms constitute a real 
change in the political system. Reasonably, these changes require some 
time for institutional adjustment, but more important is the conceptual 
adjustment. In effect, many of these changes are yet regarded as complica- 
tions of the normal order of our political tradition. However, some actors 
are responding in an encouraging manner. 

In the international arena, the Inter-American Commission on Hu- 
man Rights and the Inter-American Court of Human Rights, prompted by 
organizations of the civil society and public interest lawyers, have man- 
dated changes in public policies that have been appropriated and imple- 
mented by the national and provincial governments, in regard to the viola- 
tion of rights in the prison system and in ruling against those responsible 
for the human rights violations in the last dictatorship, among other top- 
ics. It is interesting that in the implementation of these decisions, some 
problems of enforcement have become, for some critics, an obstacle that 
must be overcome with better enforcement systems. However, this is a mis- 
take. Enforcement problems are an opportunity to equalize the parties and 
force them to sit and talk. The international actors have countermajoritar- 
ian legitimacy in applying international treaties of human rights, the vic- 
tims have an interest in stopping the violation of their rights, and national 
authorities have democratic legitimacy to decide on the opportunity, 
costs, and priorities of public decisions. Shame has prompted Argentine 
citizens to sit and talk. It may well be that Athena is building another tem- 
ple, in a most surprising place. 
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Y al punto dése por muerto 
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autor, o le inventa otro autor, al clasico. En el titulo mismo hay, entonces, un delito 
contra el derecho de autor, contra el mismo Miguel de Cervantes. Y en el relato se 
cuenta otro delito contra el Quijote: un plagio de dos capitulos realizado por un 
francés a comienzos del siglo XX. En otros términos, ‘Pierre Menard, autor del 
Quijote, una falsa atribucion y un plagio, es un doble ataque al texto clasico desde el 
punto de vista del derecho: contra los derechos de autor y contra el caracter invio- 
lable del texto. Borges piensa o escribe a partir del clasico de la lengua para violarlo 
en tanto titulo y texto. Y con esto debuta en la ficcion en 1939. 

.. Dos problemas, entonces, en la escritura de Borges: por un lado el tratamiento 
del canon literario, del texto clasico que hay que atacar, tergiversar, plagiar, cam- 
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44. ...Yo, que estudié las leyes y los canones, 

yo, Francisco Narciso de Laprida, 

cuya voz declar6 la independencia 

de estas crueles provincias, derrotado, 
de sangre y de sudor manchado el rostro, 
sin esperanza ni temor, perdido, 

huyo hacia el Sur por arrabales ultimos. 
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Yo que anhelé ser otro, ser un hombre 
de sentencias, de libros, de dictamenes 
a cielo abierto yaceré entre ciénagas; 
pero me endiosa el pecho inexplicable 
un jubilo secreto. Al fin me encuentro 
con mi destino sudamericano .. . 


(Jorge Luis Borges, “Poema conjetural,” in E/ otro, e/ mismo, in 
Obras completas (Buenos Aires: Emecé, 1974), 867, trans. 
Anthony Kerrigan as “Conjectural Poem” in A Personal 
Anthology (New York: Grove Press, 1967), 192) 

45. Simone Weil, The Iliad or The Poem of Force (Wallingford: Pendle Hill Pam- 
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Es una revelaci6n cotejar el Don Quijote de Menard con el de Cervantes. Este, por 
ejemplo, escribid (Don Quijote, primera parte, noveno capitulo): 


... la verdad, cuya madre es la historia, émula del tiempo, depdsito de las acciones, 
testigo de lo pasado, ejemplo y aviso de lo presente, advertencia de lo por venir. 


Redactada en el siglo diecisiete, redactada por el ‘ingenio lego’ Cervantes, esa 
enumeraciOn es un mero elogio retorico de la historia. Menard, en cambio, escribe: 


... la verdad, cuya madre es la historia, émula del tiempo, deposito de las acciones, 
testigo de lo pasado, ejemplo y aviso de lo presente, advertencia de lo por venir. 


La historia, szadre de la verdad; la idea es asombrosa. Menard, contemporaneo de 
William James, no define la historia como una indagacion de la realidad sino como 
su origen. La verdad historica, para él, no es lo que sucedio; es lo que juzgamos que 
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El otro, con voz aspera, replico: 
-Y yo con vos, moreno. Una porcién de dias te hice esperar, pero aqui he 
venido. 
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Hubo un silencio. Al fin el negro respondio;: 
-Me estoy acostumbrando a esperar. He esperado siete anos. 
El otro explico sin apuro: 
-Mas de siete afios pasé yo sin ver a mis hijos. Los encontré ese dia y no quise 
mostrarme como un hombre que anda a las pufaladas. 
(Borges, “El Fin,” trans. Andrew Hurley as “The End” 
in Collected Fictions, 169) 

51. -Ya me hice cargo -dijo el negro. Espero que los dej6 con salud. 

El forastero, que se habia sentado en el mostrador, se rié de buena gana. Pidio 
una cafia y la paladeo sin concluirla. 
-Les di buenos consejos -declaré6-, que nunca estan de mas y no cuestan nada. 
Les dije, entre otras cosas, que el hombre no debe derramar la sangre del 
hombre. 
Un lento acorde precedié la respuesta del negro: 
-Hizo bien. Asi no se pareceran a nosotros. 

(ibid.) 
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de orden” (Jorge Luis Borges, “Historia de Rosendo Juarez,” in Informede Brodie, in 
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MoRAL DISAGREEMENT IN A 
CULTURE OF CERTAINTY 


‘CF 
Howard Lesnick 


In this essay, Howard Lesnick addresses a common and disturbing feature of our 
contemporary culture of political argument: namely, the use of triumphalist or dis- 
missive characterizations to avoid responding to arguments on the merits—charac- 
terizations that in their own way work as manifestations of what Simone Weil 
calls the “empire of force.” As Lesnick says, three such terms, themselves somewhat 
related, are in common use: liberal, secularist, and relativist, each of which is a 
word that can be used to close a conversation, working as an epithet that justifies a 
refusal to respond on the merits. (One might say, for example, “I do not have to at- 
tend or respond to what you say because you are a liberal.” The reader can probably 
think of other examples.) Lesnicks main concern here is with the last of these terms. 
He asks in particular how one who is not a relativist can intelligibly and forcibly 
respond to claims that he ts. 

Much is at stake here, including the question whether we live in a world in 
which we can hope or expect that arguments will be responded to in their own 
terms, rather than dismissed with an inaccurate and conclusory characterization. 
At stake is also the quality of our own thought and expression, and in particular 
whether we can learn to carry on conversation in ways that respect our own (and 
others’) uncertainties as well as our (and their) convictions. 

Lesnick begins with a quotation from A Man for All Seasons that suggests 
how deeply the question runs: into our own sense of belief and conviction, indeed 
into our own sense of what it means to make up ones mind, to have a view of ones 
own, in the first place. 


The Duke of Norfolk: All right—we're at war with the Pope! 
The Pope’s a Prince, isn’t he? 

Sir Thomas More: He is. 

Norfolk: And a bad one? 
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More: Bad enough. But the theory is that he’s also the Vicar of 
God, the descendant of St. Peter, our only link with Christ. 

Norfolk (Sneering): A tenuous link. 

More: Oh, tenuous indeed. 

Norfolk: Does this make sense? You'll forfeit all you've got— 
which includes the respect of your country—for a theory? 

More (Hotly): The Apostolic Succession of the Pope is— 
(Stops; interested) Why, it’s a theory, yes; you can't see it; can’t 
touch it; it’s a theory. But what matters to me is not whether 
it’s true or not but that I believe it to be true, or rather, not 
that | de/feve it, but that J believe it. 

—Roserr Bott, A Man for All Seasons 


Nothing can count as a reason for holding a belief 
except another belief. 
—Dona.p Davipson 


The unholy trinity of much public discourse today is liberalism, secularism, 
and relativism. Like a (very small) deck of cards, they are often thought to 
support one another, to engender one another, at times even to stand in for 
one another semantically. Whether as three or as one, they are widely 
viewed as the root cause of much of our social malaise. Let me start with ex- 
pressions of the evils of the first two isms, chosen almost at random. 


Liberalism . .. seems unable to arrest the barbarism of modern cul- 
ture; indeed, contemporary liberalism is implicated in many of the 
most corrosive moral and intellectual trends of our time.! 


The general climate of society . . . shows a radical loss of the sense of 
the transcendent, a devaluation of the religious dimension of human 
experience, and a great disregard for spiritual values. As a conse- 
quence of this general social impoverishment caused by secularism, 
life both personal and social is more and more guided by practical 
atheism, which leaves unchecked the worst human tendencies and 
thus delivers people to the other great vices of these societies: indi- 
vidualism, utilitarianism, hedonism, materialism, and consumerism.2 


I find sadly apt the description of our culture as “corrosive,” in some 
ways even “barbaric,” and as widely characterized by “individualism, utilitar- 
ianism, hedonism, materialism, and consumerism.” I also deeply deplore 
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the “radical loss of the sense of the transcendent” in contemporary society. 
I find seriously problematic, however, the tendentious attribution of such 
social evils to the influence of relativism, liberalism, and secularism, espe- 
cially because this claim obscures the fact that the political outlook of many 
of the severest critics of liberalism and secularism often legitimates that 
very catalogue of social ills. To me, the terms /beralism and secularism are too 
protean for words, and I will not here address their responsibility for preva- 
lent social evils. I offer instead a critique of anti-relativism. 


ANTI-RELATIVISM 


Let me start by saying that my aim is not to defend something called “rela- 
tivism.” Indeed, it is only because I reject relativism, as I do, that I can con- 
tend that the widespread use of the charge of relativism to allow one to 
avoid engaging with claims to a different “knowledge” of the truth regard- 
ing a moral issue is not simply annoying but wrongful—a form of rhetori- 
cal immorality, if you will. The wrong is compounded when, as too often is 
the case, the charge sweeps all whose moral sensibilities differ into the 
same derisively labeled trash pail. My aversion is strengthened by the belief 
that the attempt to defend a position on anti-relativist grounds is not in- 
frequently bound up with a repellent indifference to the human suffering 
the position casually overlooks or seeks to justify. In this I am following 
Clifford Geertz, who (so far as I am aware) coined the term anti-anti-rela- 
tivism. With him, my effort is “to counter a view rather than to defend the 
view it claims to be counter to.” 

The anti-relativist might object at the outset that I am misconceiving 
his claim, which is not a specific moral position—a single ethical assertion, 
such as, divorce is a wrongful act (whether always or only in specified cir- 
cumstances)— but the view that what might be termed a “culture of rela- 
tivism” in contemporary society creates a generalized aura of lassitude 
about the truth of many moral scruples, such that people come to take a 
“live and let live” attitude toward a whole range of conduct previously 
thought freighted with (negative) moral significance. That fog dispelled, 
the immorality of such conduct once again will appear plain. 

The claim so articulated simply assumes the correctness of the 
panoply of “moral scruples” that previously reigned unchallenged. The cri- 
tique attacked here as relativist is in fact often based not on lassitude but on 
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an assertedly long-overdue emergence of a more penetrating morality, rec- 
ognizing and seeking to work free of the pervasive immorality of (for- 
merly) prevailing moral norms: to stay with the example, it is not divorce 
but imprisoning people (usually women) in oppressive marriages on 
morally insufficient grounds that is wrongful. Expressing the emancipatory 
claim in relativist terms is indeed at times an unfortunate way of making 
what is in truth a profoundly content-laden moral objection.* But the 
countercharge against relativism nonetheless serves to reaffirm the tradi- 
tional moral position without engaging seriously with the morality- 
grounded concerns of its critics. That it may result in diverting attention 
from the need for such an engagement is hardly a defense. Whether the 
conflict in moral norms is posed as a matter of the general cultural envi- 
ronment or of specific moral questions, my contention is that the issue is 
evaded by framing it as the infirmity of relativism. 

Objecting to the misuse of questioning the soundness of relativism 
does not, of course, warrant ruling objections to relativism out of bounds, 
and I will later say why I do reject it as a metaethical stance. The focus on 
relativism is a distraction from recognition of the significance of conflicts 
in justified beliefs about a moral question; what is condemned as a “culture 
of relativism” may in fact be (less ringingly) a culture of conflicting justified 
beliefs, concededly complicating our moral environment, but, all things 
considered, constituting an enrichment, or at the least a potential enrich- 
ment, of it. 


RELATIVISM 


The primary question I will consider has arisen out of settings as incon- 
spicuous as was Geertz’s own venue—the 1983 annual meeting of the 
American Anthropological Association—and as unprecedently public as 
was the prelude to the 2005 conclave of the Roman Catholic College of 
Cardinals, where, in his last published statement prior to being elected 
pope, Cardinal Joseph Ratzinger, with a substantial percentage of the 
people of the world attending closely, condemned a perceived “dictator- 
ship of relativism.” 


Relativism, which is letting oneself be tossed and “swept along by 
every wind of teaching,” looks like the only standard (acceptable) to 
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today’s standards. We are moving toward a dictatorship of relativism 
which does not recognize anything as for certain and which has as its 
highest goal one’s own ego and one’s own desires. 


Geertz devoted much of his critique to a demonstration of the rhetor- 
ical excesses of anti-relativists in anthropology (“Anti Anti-Relativism,” 
266-68). I prefer to look here at the appropriateness of relativism as a tar- 
get in moral debate. What is “relativism”? There is, of course, a variousness 
in the beliefs of self-described relativists, but it will serve for present pur- 
poses to note two variants. The first, emphasizing what morality is thought 
to be relative to, is well summarized by Judge Richard Posner. 


There are no énteresting moral universals. There are tautological ones, 
such as “murder is wrong” where “murder” means “wrongful killing.” 
... But what counts as murder . . . varies enormously from society to 
society. There are a handful of rudimentary principles of social coop- 
eration... that may be common to all human societies. But they are 
too abstract to be criterial. Meaningful moral realism is therefore 
out, and a form (not every form) of moral relativism is in. Relativism 
in turn invites an ddaptationist conception of morality, in which 
morality is judged—nonmorally, in the way a hammer might be 
judged well or poorly adapted to its goal of hammering nails into 
wood or plaster—by its contribution to the survival, or other ulti- 
mate goals, of a society or some group within it. . . .[MJoral progress 
is in the eye of the beholder. 


This approach sees morality as a matter of convention and function, a 
description of social practices and utilities, lacking any basis for noninstru- 
mental evaluation. A stronger version of relativism as to morality asserts 
that when one says that a certain practice is “wrong” (or “right,” in the 
moral sense; “immoral” or “moral”), he or she can only be telling you some- 
thing about the speaker. Morality, David Hume asserted, “is more properly 
felt than judg’d\ of.”’ To a relativist (Hume was not), the feeling cannot be 
evidence of a truth existing independently of it, to which it points, because 
there is no “truth to which it points”; there exists only a “taste,” “prefer- 
ence,” or condemnatory practice of the evaluator. On this view, as my for- 
mer colleague, Michael Moore, put it, “the only thing to be said about wa- 
termelons or concentration camps is that some people like them and some 


people don't.”® 
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It is necessary to be careful about taking the content or meaning of a 
disputed way of thinking from one who is opposed to it. Moore’s bon mot 
has to be understood in context. Of course, it is not literally the “only” 
thing a relativist (professed or otherwise) would say. What a relativist would 
not do is ground a negative judgment about concentration camps in a com- 
mitment to a “mind-independent” truth. 

Ratzinger’s “definition” of relativism, however, is pure invective; few (if 
any) relativists think that all positions are equal or regard “one’s own de- 
sires” as unquestionable; it is only that one’s values or goals cannot be eval- 
uated by an external standard of truth, for no such external standard exists. 
Whether that is a distinction without a difference is a fair question, which 
I will address in context; the answer should not, however, be taken for 
granted. 

In a more extended treatment, I attempt to untangle the relations be- 
tween relativism and secular thinking and between relativism and liberal- 
ism, describing those relations unaffected by any presumptive condemna- 
tion or embrace of any of them.’ To me, the core of the matter is this: to 
attack secularism or liberalism as promoting relativism or to attack rela- 
tivism as grounded in either one engages with neither them nor relativism. 
Even if, in the process, it did not mistake the source (or the consequence) 
of a moral stance that it means to dispute, it would be rhetorically objec- 
tionable, for it displaces attention from the content of that stance. 

The truth, of course, is that both secular and relativist thinking share, 
to a substantial degree, a common cause —a market economy—which at 
the same time legitimates the very “individualism, utilitarianism, hedo- 
nism, materialism, and consumerism” (Rico, John Paul IT, 205) that many 
anti-relativists selectively deplore. Craig Gay, examining the “recent evan- 
gelical debate over capitalism,” puts the matter thus: 


The market economy has institutionalized . . . a particular kind of ra- 
tionality ... The cost-profit calculus powerfully propels the logic of 
enterprise, . . . rationalizing man’s tools and philosophies, his medical 
practice, his picture of the cosmos, his outlook on life, everything in 
fact including his concepts of beauty and justice and his spiritual 
ambitions. 

... Modern secularization and decadence are not entirely attribut- 
able to “secular humanism.” Indeed, the nineteenth-century cultural 
pattern to which many of those on the evangelical right would have us 
return—a pattern in which capitalism was more firmly bounded by 
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the constraints of family, church, and community—was at least in 
part destroyed by capitalism itself.'° 


Yet far too many self-professed anti-relativists are quick to defend the 
ethic of a market economy, directing their ire elsewhere."! 

As for the asserted linking of liberalism and relativism I believe that 
much of jt proceeds from an unacknowledged conflation of relativism and 
pluralism. The similarities are real, yet the differences are fundamental. As 
1 understand it, pluralism asserts that although objective criteria support 
(at least some of) our ethical choices, the beliefs of one person or group, 
however strongly held, do not justify insisting that others who believe the 
contrary nonetheless live by them. Pluralism is an approach to determin- 
ing how a society should respond to the fact that there is a great (although 
not limitless) diversity of moral norms among people of goodwill. To the 
extent that pluralism speaks to us as individuals, it affects our opinions and 
beliefs, not by altering their content or the assurance with which we hold 
them, but by ameliorating the intensity and fervor with which we assert 
them and the stance that we take toward those whose moral sense differs 
from our own. 

There are some who regard the pluralism of civil society as at best a re- 
grettable necessity, perhaps hopefully a temporary one, until enough of 
their fellow citizens come to see the rightness of their views that there is 
the political will needed to act on them. However, pluralism as a philo- 
sophical stance —and here it may well be intertwined with political liberal- 
ism— is rooted in the belief that as humans, we are created (and this word 
can be understood in religious or secular terms) with the capacity and the 
desire to seek, to discern, and to follow the good, but that in all of those ca- 
pacities and desires, we are limited, in no way more than in our capacity to 
know that we have accurately found the Truth. This belief grounds a gen- 
uine acceptance, which is neither grudging nor resigned, of the diversity of 
moral insight. In this way, it may supply what Lawrence Hinman terms a 
“middle ground” between relativism and realism (which he terms “abso- 
lutism”), one that “incorporates insights from both.” 


From relativism, it retains the sensitivity to the contextuality of our 
moral beliefs and the recognition that moral disagreement and 
conflict are permanent features of the moral landscape. From abso- 
lutism, it retains the commitment to the relevance of reasoned dis- 
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course in the moral life and the belief that some moral positions are 
better than others.'” 


It would be naive to suggest that those who scornfully dismiss rela- 
tivism would, on pondering the ways in which pluralism differs from it, 
find pluralism attractive. | do think that their continuing critique would 
necessarily focus more authentically on the matters genuinely at issue, 
which I will explore in the succeeding sections of this essay. 


TRUTH AND CERTAINTY 


The fundamental failing of anti-relativism—by which I mean the attempt 
to support a moral claim by attacking as “relativist” the stance attributed to 
one not sharing that claim —is that it ignores the fact that any assertion of 
a truth about morality raises but does not answer the question how one 
knows it. Jeffrey Stout has made the point well, in my judgment. 


I claim that positing a transcendent Moral Law (or the like) does not 
help explain what it is for a moral proposition to be true. Nor, I claim, 
does such a posit help as a criterion for judging the truth of moral 
propositions. [However] neither of these claims . . . implies that 
there are no moral truths." 


‘To speak as Stout does is to insist that a claim of the truth of a moral mat- 
ter engages the distinction between there being a truth of a matter (which 
exists independent of what anyone believes regarding it) and the justifica- 
tion for believing the truth of the assertion made regarding its content. 
The existence of such a distinction is certainly open to challenge, but it 
should not be elided, whether by one who doubts the reality of a mind-in- 
dependent truth or by one who is certain that he or she knows what the 
content of that truth is. 

The distinction is challenged frontally by many relativists. Denying the 
existence of “a transcendent Moral Law,” they draw their inspiration from 
John Dewey, to whom both belief and knowledge describe the same con- 
dition, which he termed “warranted assertibility” and described as “the in- 
stitution of conditions which remove need for doubt.” 
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Belief may be so understood as to be a fitting designation for the out- 
come of inquiry. ... The word knowledge is also a suitable term to des- 
ignate the objective and close of inquiry. ... That which satisfactorily 
terminates inquiry is, by definition, knowledge; it is knowledge be- 
cause it /s the appropriate close of inquiry. . .. The term “warranted 
assertion” is preferred to the terms de/ief and knowledge. It is free from 
the ambiguity of these latter terms.'* 


What Dewey regarded as removing an ambiguity creates it. It is true that 
relativists would not define knowledge, as most philosophers ordinarily do, 
as belief that is true as well as justified, because such usage suggests that the 
word true has a meaning that goes beyond “justification” or “warrant.” Since 
relativists deny that suggestion, they naturally will deem the standard 
definition question-begging. However, by giving truth a meaning that ef- 
fectively conflates it with justification, they are also begging the question 
(although assuming a different answer). 

It seems clearer to retain the verbal distinction, while allowing rela- 
tivists to maintain their objection on the merits to the metaphysical exis- 
tence of truth so defined, rather than to define the issue away. Preserving 
the distinction between belief and knowledge permits us readily to under- 
stand one another across that critical boundary, without necessarily cross- 
ing it, in either direction. For a nonrelativist to assert that a specific moral 
norm is “true” is most usefully understood as a claim about (an instance of ) 
the content of reality and is a coherent statement to one who believes that 
no such reality exists, as well as to one who believes to the contrary. 

If “knowledge” denotes truth, its existence cannot be verified—I may 
know, but do I know (or only believe) that I know; if I do (know that I 
know), do I know (or only believe) that I know that I know; and so on— 
but it can be believed with greater or lesser justification. The assertion 
that one “knows” is a functional claim, asserting that the extent of per- 
sisting uncertainty is of no existential or decisional significance. Concep- 
tually, the claim of “truth” may be faulted as analogous to taking a last 
step to disregard or overpower (rather than respect or transcend) Zeno’s 
paradox. If, for example, having begun in Philadelphia, I successively 
travel one-half of the distance to Ann Arbor one hundred times, it is 
“true” that I am not yet there, but I may nonetheless have compelling rea- 
son to act as if I am and no reason to act as if I am not. Indeed, in most 
circumstances, to say that I am not yet there would simply be a bit of 
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pedantry, even though neither inductively nor deductively can the gap re- 
maining be bridged. 

The millions of people who would join Job in insisting, “I know that 
my Redeemer liveth” (Job 19:25), have taken that “last step” as their first, by 
reason of religious faith. Faith may ground certainty, as may love (and per- 
haps even hope), where reason cannot. Martha Nussbaum, writing of 
“love’s knowledge,” terms that condition “cataleptic”: “The cataleptic im- 
pression is said to have the power,” she writes, “just through its own felt 
quality, to drag us to assent, to convince us that things could not be other- 
wise.” One may then be speaking loosely of “certainty” yet have warrant 
for the avowal. 

But certainty is necessarily a condition that describes the stance to- 
ward reality taken by the person believing (or knowing). It cannot be a 
statement about the world external to the speaker, for no one has unmedi- 
ated access to reality or unmediated access to anyone else’s assertion of 
such access.'° Even Euclid never “looked on beauty bare.”"” 

‘To the believer claiming certainty, whether grounded in faith, love, or 
reason, it will not appear so, and for him or her to speak as if nothing has 
been said about “reality bare” is to belie that certainty. It cannot be inher- 
ently improper to refuse to do so. Yet, there is a boundary, I suggest, the 
crossing of which is not justified by certainty of belief. I will use the term 
triumphalism to describe that which lies across that boundary, and now turn 
to it. 


TRIUMPHALISM 


To me, the essence of triumphalism—whether in religion, nationalism, or 
any other profound source of values'*—is to move beyond holding a set of 
beliefs as “known,” as to be true and certain, to maintaining that such cer- 
tainty suffices to delegitimate any claim that the contrary belief of another 
may be justified. That is just the difference that Robert Bolt’s Sir Thomas 
More (as quoted in an epigraph to this essay) realized and, after a momen- 
tary spontaneous lapse, respected regarding his commitment to the truth 
of the papal claim to the authority given by Jesus to St. Peter. More would 
not take an oath avowing that which contradicted his actual belief. It was 
the fact of his belief, not the truth of its foundation (although he believed 
it to be true), that was dispositive. 
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Thomas More was confronting a dissonance between his speech (the 
oath) and his beliefs. Typically, the conflict is between one’s sense of the 
certainty of the truth of one’s beliefs and the fact that others question that 
truth (and what may follow from it). Clifford Geertz has described felici- 
tously the reason why conversation in that context is challenging. He 
writes of “the collection of notions a people has of how reality is at base 
put together” as its world view and of the “general style of .. . the way they 
do things and like to see things done” as its ethos. He describes “the office 
of religious symbols” as to “render the world view believable and the ethos 
justifiable . . . by invoking each in support of the other.” He observes: 


Seen from outside the religious perspective, this sort of hanging a pic- 
ture from a nail driven into its frame appears as a kind of sleight of 
hand. Seen from inside, it appears as a simple fact. 

.. . Religious beliefs . . . are regarded as being not conclusions from 
experience .. . but as being prior to it. For those who hold them, reli- 
gious beliefs are not inductive, they are paradigmatic; the world... 
provides not evidences for their truth but illustrations of it. They are 
a light cast upon human life from somewhere outside it." 


What to the believer is obvious, to the skeptic is simple question-beg- 
ging. What the one sees in the other as obduracy (or worse), the other sees 
in the one as triumphalism (or worse). The willingness to entertain the 
possibility that one’s fundamental avowals are in error is to one a fateful 
step on a dark and slippery road to apostasy; the unwillingness to take that 
step is to the other a mark of subjection (nascent or full-blown) to “tyranny 
over the mind.””° 

Alvin Plantinga, defending the ethical permissibility of believing that 
his religion is true and that other beliefs, when contrary to it, are false, ob- 
serves: 


I must concede that there are a variety of ways in which I can be and 
have been intellectually arrogant and egotistic; I have certainly fallen 
into this vice in the past and no doubt am not free of it now. But am I 
really arrogant and egotistic just by virtue of believing what I know 
others don’t believe, where I can’t show them that I am right??! 


The problem, however, is deeper than the presence or absence of such eth- 
ically dubious personality traits as arrogance or egotism. Some—not all, 
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but some—religious people regard their faith as primarily concerning the 
truth of certain propositions about the nature of reality, including the au- 
thority of religious texts or institutions to express or propound such truths 
and their moral implications. Part of that set of beliefs is often a felt obli- 
gation to be exceedingly wary of attempts to be persuaded to violate one or 
more of the norms of their faith.’? It is also true that for many believers, 
the matter is not one of conscious will, for they do not regard their assent 
as a voluntary decision. Paul Griffiths has described the experience of such 
people this way: 


There is a long (and usually complicated) story to be told about why | 
find myself involuntarily moved to assent to these claims at a partic- 
ular time. Usually, the story will involve reference to habits, skills, and 
knowledge I’ve gained in the past, but in all cases the upshot is the 
same: I find myself irresistibly moved to assent. . . . | cannot deliber- 
ate and then decide whether to believe it or not. When I find myself 
assenting to some claim (believing it, taking it as true), then, my as- 
sent typically does not involve some choice or deliberation. It is sim- 
ply given to me.” 


Nonreligious people should therefore be cautious about dismissing as 
triumphalist or impositional the reluctance or unwillingness of some 
(again, not all, but some) religious believers to find legitimacy or (in some 
sense) validity in other religions, to acknowledge that others may have 
justification for holding their understanding of the Truth, or to engage in 
“dialogue” about matters of belief (or morality grounded in belief) with 
those who disagree.** All other things being equal, openness to dialogue 
across difference is, in my judgment, a good, but it is not inherently a uni- 
versal moral imperative, and all else is not always equal. The matter turns 
on the specifics of the individual actor’s motivation, intention, and—espe- 
cially—actions. Imposition is a serious wrong; a triumphalist attitude 
alone may best be thought of as simply a source of interpersonal incom- 
patibility. 

However, triumphalist attitudes tend to leach into actions. Indeed, 
the expression of an attitude is itself an action, in the practical sense that 
it can “pinch” those who do not share its wellsprings. This, I believe, is the 
core of the problem of the appropriateness of certain forms of public 
prayer. What to the devout may be simply a legitimate expression of deep- 
seated feelings of gratitude toward or dependency on the One “from whom 
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all blessings flow” cannot help, when expressed by a large percentage of the 
like-minded, but constrain the freedom of those who differ.” 

More broadly, “certain” believers need to realize that their certainty, 
like the belief to which it relates, is “theirs,” not only in the sense that it is 
an aspect of their identity, but in the sense that it cannot escape its bound- 
ary in the self: as a statement about the world, it may well be true, but its 
truth (like all such truths) is not verifiable. Donald Davidson's dictum (a 
portion of which is quoted in an epigraph to this essay) seems on point to 
me: “What distinguishes a coherence theory {which Davidson espouses] is 
simply the claim that nothing can count as a reason for holding a belief ex- 
cept another belief.”*° At the same time—and for the same reason—the 
“justification” that others may have for their conflicting beliefs does not 
contradict the believers’ own certainty, since justification makes no truth 
claim. The two incompatible beliefs may therefore reside, compatibly 
though uncomfortably, alongside one another. 

A special complexity arises because of the need to consider the proper 
reach of the principle that members of a religious community may claim 
the right, free of adverse judgment from those who are not members, to at- 
tempt to keep “the faithful” faithful. I grew up feeling quite aggrieved by 
what I regarded as the efforts of the Roman Catholic Church to induce the 
polity to adopt its views regarding such matters as the censorship of 
movies, restrictions on the sale of contraceptives, and the availability of 
several varieties of medical intervention in life-threatening emergencies. I 
now see those past efforts not so much as aimed at me and other non- 
Catholics than as primarily reflecting the Church’s concern for the moral 
environment of its communicants, increasingly attracted by the blandish- 
ments of a society responsive to other voices on moral issues. Whether and 
how a religious leader is obliged to keep in mind and make clear what his 
intended audience is and to take responsibility for the wider scope of his 


*’ is a singularly elusive question. 


predictable audience 

However, the questions of the appropriateness and justification of 
such efforts, as well as the actors’ responsibilities for adverse consequences 
on the quality of public life, are not exhausted by the issue of entitlement. 
Today, when examples such as censorship of movies and access to birth 
control are no longer at center stage, the issue remains. The adversarial 
manner in which Pope John Paul II engaged what he called the “culture of 
death”’® perhaps reflected a concern with the moral climate of contempo- 


rary society (one shared by many Protestants, Jews, and Muslims, as well as 
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not a few nonbelievers) because of its effect on the practices of Roman 
Catholics. However, he described his teachings as embodying moral norms 
accessible through reason, therefore binding on all persons.*? Although to 
that extent he spoke outside of the “certainty” of revelation, all who dif- 
fered were denounced as “relativists,” whatever their objections to the 
morality of his “culture of life” and regardless of the secular or religious 
grounding of those objections. 

The reflexive move from a judgment of immorality to the espousal of 
regulation or prohibition by the secular law is an especially problematic 
move. Being “certain” of the truth of one’s beliefs, rejecting the thought of 
“dialogue” with those who differ, refusing to entertain the possibility that 
they might be justified in their beliefs—each of these might be justified as 
an authentic, conscientiously held point of view. Invoking the power of 
the state to constrain or even place at risk the lives of others for their fail- 
ure to see the world that way is quite another step. This is a large and com- 
plex area, and there would be no utility in my cataloguing my own evalua- 
tions of specific morally grounded overtures of public policy. | mean here 
only to claim validity for a genuine caution and respect for difference in 
those seeking to see public law adopt their understanding of moral truth. 
It is one thing to oppose the decriminalization of abortion, quite another 
broadly to encourage pharmacists (including those working in areas lack- 
ing a plenitude of consumer choices) to refuse to fill prescriptions for 
birth control or morning-after pills, on the ground that they are illicit 
methods of contraception or “abortifacients.”*° 

Moreover, it is far from clear whether and how far the institutional in- 
terest in keeping the “flock” from straying justifiably applies to a communi- 
cant’s participation in public life. Examples are strongly worded pastoral 
admonitions, whether coming from a Catholic prelate or an Orthodox 
rabbi, to vote a certain way in public elections, and selective applications of 
internal sanctions to highly visible members of its faith community who 
hold or are seeking public office.*! The rapidity and scope of the changes in 
prevailing norms of morality in so many aspects of public and private life — 
too rapid and broad-ranging for some, too slow and limited for others — 
have produced vast areas of resentment and anger, further poisoning the 
atmosphere and making nearly everyone feel unheard and disentitled. In 
the context of that maelstrom, an attempt to unravel the multiple threads 
that should properly be brought to bear on more-or-less public discourse 
may seem simply naive. The narrow question I am considering here is 
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whether one may justly complain of any input into public policy, not that 
it is religiously motivated, but that the attempt to gain support for a con- 
tested moral position by attacking relativism may be a demagogic diversion 
of attention from the merits of the question or a triumphalist constriction 
of the possibility of conscientious disagreement regarding them. 

The contours of a frontier that I have sought to describe are less sub- 
stantive than attitudinal. They reflect the concerns I have expressed: the 
use of anti-relativism as a rhetorical diversion of the discourse and, the 
practice (which I have termed triumphalism) of going beyond the assertion 
of a commitment to the certain truth of a moral belief, to scornful dis- 
missal of the possibility that others may be justified in believing otherwise. 
Whether such cautions have a greater capacity than substantive ones to 
penetrate the maelstrom is not altogether clear. 


MORAL REALISM 


I want now to turn from claims to know the truth of a moral matter to is- 
sues raised by one making no such highly confident claim but still asserting 
a justified belief about a disputed moral claim. Both a relativist and a real- 
ist may speak in a similar way of justified belief, yet they differ in that the 
former can assert that two inconsistent beliefs may each be true for one of 
two belief holders, while the realist’s assertion would be that both beliefs 
may be justified but that no more than one can be true. Justified belief is an 
epistemological concept, while knowledge (in the sense that seems most 
useful to me) denotes truth, a metaphysical concept, therefore not 
verifiable. Without attempting here a developed expression of the condi- 
tions that constitute justification for belief, suffice it to say that I find per- 
suasive the approach suggested by John Rawls’s notion of “considered judg- 
ment in reflective equilibrium.” What I understand by that state is that 
the belief in question has a stabilizing and resonating coherence with my 
overall understanding of the world and my place in it, specifically with my 
overall moral judgments. 

In considering the bases on which I believe (and believe myself 
justified in believing) that moral realism is true, two factors bear noting ini- 
tially. First, my own (like others’) beliefs as to the right and wrong of a mat- 
ter tend to be bound up in an underlying conviction that those beliefs are 
actually true. A person asserting that a certain act is right (or wrong) does 
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not ordinarily appear simply to be telling us something about himself or 
herself or about his or her affinity group. Second, while awareness of the 
variousness of moral norms and their evolution across time and cultures 
may (as an empirical matter) be the cause of relativist beliefs, it does not 
logically imply relativism. Indeed, despite the salience of such an aware- 
ness, I think it less significant than the existence of a startling amount of 
moral agreement.*° 

Beyond that, exploration of the bases of change and divergence of be- 
liefs themselves actually supports realist premises. It places the question in 
context to think about the issue as it arises in the scientific realm. John 
Searle notes that the occurrence of “scientific revolutions” supports, rather 
than undermines, belief in mind-independent truth: “We would not 
bother to change our account from classical physics to relativity physics 
except on the presupposition that there is a way the universe really is, and 
we are trying to get as close as we can to stating how it is.”*4 In the moral 
arena, Richard Shweder and Jeffrey Stout have persuasively undermined 
reliance on two classic situations proffered as counterexamples of the real- 
ity of moral truth. Their analyses are powerful, and the lessons they draw 
are of general import. 

Shweder considers Richard Posner’s claim that the context in which 
infanticide and slavery were practiced in the ancient world made them 
morally appropriate and that such a realization implies the truth of rela- 
tivism. Posner reasoned: 


Infanticide is abhorred in our culture, but routine in societies that lack 
the resources to feed all children that are born. Slavery is routine when 
the victors in war cannot afford to feed or free their captives, so that 
the alternative to slavery is death. . . . It is provincial to say that “we are 
right about slavery, . .. and the Greeks wrong,” so different was slavery 
in the ancient world from racial enslavement, as practiced, for exam- 
ple, in the United States until the end of the Civil War, and so differ- 
ent were the material conditions that nurtured these different forms 
of slavery. ... The inhabitants of an infanticidal or slave society would 
say with equal plausibility that infanticide or slavery is presumptively 
good, though they might allow that the presumption could be re- 
butted in peaceable, wealthy, technologically complex societies.» 


Far from seeing these culture-specific differences as probative of the truth 
of relativism, Shweder draws from Posner’s explanations just the opposite 


lesson. 
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Judge Posner constructs and interprets both infanticide and slavery 
. . . as Cases that are intelligible as morally valid practices . . . by repre- 
senting each practice as a means to a universally recognized moral 
good—namely the reduction of physical harm (to already born chil- 
dren and to the slaves themselves, respectively). . . . 

Posner’s argument is potentially persuasive because he is able to di- 
rect Our attention to the moral integrity of local contexts; and those 
local contexts become morally intelligible precisely because he can 
presuppose and thus trade on our common sense revelation of a base 
set of moral truths. 

The correctness of a moral judgment may well be relative to cir- 
cumstances. Nevertheless, implicit in Posner’s argument is the idea 
that ... with an informed understanding of the local scene any ratio- 
nal person should be able to recognize those practices, in those in- 
stances and under those circumstances, as local instantiations of 
some universal moral ideal. (Shweder, “Moral Realism,” 88—89) 


Stout considers Sartre’s famous account of the young man who had to 
choose between supporting his aged mother and joining the French Resis- 
tance, which Sartre characterizes as “supporting the conclusion that moral 
judgments express unreasoned choices” (quoted in Stout, “Ethics after Ba- 
bel,” 46). Stout observes: 


Sartre is able to paint the dilemma ‘in considerable detail, and each 
detail is itself a sample of the moral knowledge that Sartre is trying to 
deny us. In showing or saying that one consideration balances an- 
other he reveals his own recognition of the nature and force of the 
various considerations, and appeals to our own recognition of their 
nature and force. Dilemmas of this kind show us, sometimes quite 
vividly and poignantly, where our moral uncertainties, and thus our 
probable areas of moral disagreement, are. But they don’t show that 
there’s no such thing as moral truth or justified moral belief. In fact 

. they trade on the assumption that certain moral beliefs are 
justified and true in making their point. (“Ethics after Babel,” 46—47) 


How far Stout’s argument carries one implicates the question whether 
moral discernment “runs out,” as it were, so that as to some highly specific 
questions there is no “right answer.” I consider that question briefly later. 
In considering the weight of these factors, it is important to realize 
that much of the resistance to the acceptance of moral realism is supported 
by the attachment to it of the baggage of several thoughts or qualities that 
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(rightly) seem dubious but are plainly separable. I here address five exam- 
ples of this practice: 

(i) To speak of moral truths as “existing” is not to assert that, in 
Thomas Nagel’s words, “they must be real objects of some other kind.”*° 
Interestingly enough, the same mistaken assumption is made, by believers 
and skeptics alike, about the necessary meaning of an avowal of the exis- 
tence of “God.” Gordon Kaufman writes of the need to “de-reify” God- 


language. 


Devotion to the “creator/lord” today should be understood as con- 
sisting in the attempt to live in rapport with the movements of life 
and history that provide the actual context of our human existence; it 
is to attempt to be in tune with what we discern as the nature of 
things.*” 


Writing out of the tradition of Reconstructionist Judaism, Rabbi Harold 
Kushner observes that “God is not an entity out in space somewhere.” The 
question of God’s existence, he maintains, need not be thought of as one 
“about the population of Heaven.”** One may reject these theological 
views and yet recognize that the traditional assumption confuses the fa- 
miliar and the essential, whether the question arises with respect to reli- 
gious or philosophical language. 

(ii) John Finnis is perhaps the best-known contemporary philosopher 
who espouses a morality of “exceptionless norms.”*? (The classic expres- 
sion of such an approach is Kant’s assertion of an obligation to tell the 
truth to a would-be murderer who has asked one for the whereabouts of 
his or her intended victim).*” While one holding such a view of morality 
would probably be a realist, it is neither logically nor empirically true that 
moral realism entails or even inherently tends toward such an avowal. The 
existence of mind-independent truth is a different matter from the ques- 
tion of its content, and recognition that a moral judgment should be nu- 
anced, qualified, or context-specific makes its truth more difficult to dis- 
cern and articulate and multiplies points of potential disagreement, but it 
does not introduce a subjectivity that was not otherwise warranted. One 
may say that Kant is right in asserting a broad deontological justification 
for the immorality of lying, and nonetheless dispute his application of it to 
the instance stated. Insisting on drawing the line at telling the truth to 
would-be murderers applies, rather than eliminates, an asserted distinction 
between right and wrong. 
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(iii) A realist metaphysics is not inconsistent with uncertainty about 
the correctness of particularized moral judgments. Indeed, the conception 
of justification for belief inherently implies the possible existence of cir- 
cumstances in which the complexity or subtlety of the factors that bear on 
a moral question varies. The limits of the evaluator’s access to knowledge of 
some of those factors make uncertainty in application wholly predictable 
and wholly appropriate. If I may be forgiven an egregious mix of 
metaphors, that we “see through a glass, darkly” does not imply that “there 
is no there there.” Jeffrey Stout puts the matter more elegantly: “We should 
not confuse doubting that there is a single best thing to do in a given case 
with doubting that there is a moral truth with respect to that case” (“Ethics 
after Babel,” 47). 

This question is presented, although not resolved, if one rejects (in the 
case at hand or in general) blanket condemnation (a la Finnis) of a given act 
regardless of considerations of justification. Abortion is of course the pre- 
mier case in point. To one who finds the act of intentionally inducing an 
abortion to be illicit without regard to any further considerations— 
whether from the moment of conception, the end of the possibility of 
twinning, the fortieth day of pregnancy, the onset of viability, or any other 
assertedly critical moment in fetal development—the issue of uncertainty 
does not arise (except, at times, with respect to those facts). That one such 
as myself deems such views morally infirm does not imply that every in- 
stance of “abortion on demand” is a morally acceptable “choice.” I believe 
that the factors bearing on a proper moral judgment are not only various 
and subtle but are often not fully accessible to anyone but the mother, es- 
pecially so to outsiders to her family. I am certain that many abortions lack, 
and that many have, moral acceptability, but I also believe, no less strongly, 
that even a careful appraisal of the relevant factors will often not enable an 
outsider to judge the matter very confidently. The barriers to epistemic 
confidence are formidable, and for that reason alone, legal barriers or other 
coercive responses are, in my judgment, morally unjustified. Abortion to 
one side, I believe that epistemic modesty in judging the moral universe of 
others is often morally appropriate and that its absence is a morally haz- 
ardous trait, but whether I am right or wrong about that, epistemic mod- 
esty is not inconsistent with a realist view of morality. 

(iv) The polar concern is equally misplaced. Moral realism does not 
warrant or justifiably lead to excessive certainty about moral judgments. 
Realists about moral questions—setting aside for the moment judgments 
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based on revelation—have in principle no lesser capacity than relativists to 
recognize the tentativeness of their moral beliefs. Katharine Bartlett has 
wisely described an outlook that a sensible moral realist would find wholly 
apt, one of “an ideal of self-critical commitment whereby | act, but con- 
sider the truths upon which I act subject to further refinement, amend- 
ment, and correction.” She goes on: 


Some “truths”... seem to confirm the view that truth does exist (it 
must; these things are true) if only I could find it. . .. The problem is 
the human inclination to make this list of “truths” too long, to be too 
uncritical of its contents, and to defend it too harshly and dogmati- _ 
cally. Positionality [the word Bartlett coined to describe her ap- 
proach] reconciles the existence of reliable, experience-based grounds 
for assertions of truth . . . with the need to question and improve 
these grounds.*! j 


It is here that religiously grounded morality presents a conceptually 
more challenging context. To the “certain” believer, certainty does not in- 
here only in questions of the sort that Geertz calls “world views,” how real- 
ity is put together. Those views accredit, with like certainty, epistemologi- 
cal premises about the truth of moral principles, however “uncritically” 
embraced or many in number. (Examples are the many moral precepts con- 
tained in the 613 mitzvot (incumbent obligations) of Orthodox Judaism or 
the 2,865 paragraphs of the Roman Catholic catechism.) A believer asked 
to accept the “justification” for contrary beliefs will experience the request 
as demanding more than simple humility. Yet the one seeking to engage a 
moral question from a different faith tradition, a different understanding 
of a single public community, or from a skeptical stance toward all faith- 
based claims cannot be expected to find sufficient reason to put aside 
Bartlett’s admonition against speaking “harshly and dogmatically.” | do not 
know a way out of this impasse. 

(v) Finally, moral realism is not inconsistent with a commitment to 
pluralism in social policy. It unnecessarily gives credence to the rhetoric of 
anti-relativism to assert a relativist morality—“it’s all relative” or “it’s just 
your opinion” —in responding to a moral claim one rejects when the re- 
sponse in actuality would be that the claim either has no moral valence or 
is in fact immoral.*’ Anti-anti-relativism can therefore properly espouse a 
(limited) form of anti-relativism of its own, but without the rhetorical fer- 
vor that often accompanies objections to relativism. Our society is quick to 
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treat the assertion that another is in error as on (or over) the edge of a re- 
quired “tolerance” for “diverse viewpoints.”*’ To disagree is not intolerance 
(although one can be intolerant in disagreement). To say that you are 
wrong is not to attempt to silence you (although it might be expressed in 
such a way or lead to such an attempt). To respond to a moral avowal by 
shifting the focus from challenging its correctness to making a relativist 
claim is the converse of the failing of the anti-relativist. If a red herring is 
thrown into your fishing pail—a fortiori, if you find that you have thrown 
one in yourself—do not proceed to examine it; throw it overboard. 


CONCLUSION 


To meet a human being is a major challenge to mind and heart. 
... lo meet a human being is an opportunity to sense the im- 
age of God, the presence of God. According to a rabbinical in- 
terpretation, the Lord said to Moses: “Wherever you see the 
trace of man there I stand before you. . . .” When engaged ina 

conversation with a person of different religious commitment 

I discover that we disagree in matters sacred to us, does the 
image of God I face disappear? Does God cease to 
stand before me? 
— ABRAHAM JosHUA HescHEL** 


In considering the destructive force of conclusory or triumphalist dis- 
missal of opposing positions with the label re/ativism, I seek much more 
than eliminating a diversion from the conversation. Greater acknowledg- 
ment of the fact that important controversies in contemporary society are 
a product of a diversity of justifiably held discernments of moral truth can 
prompt efforts to enhance 


apprehension of the need to articulate the epistemological bases of 
one’s beliefs, 


self-awareness about expressions that cross the frontier between 
justified belief and certainty, 


thoughtful discernment and disclosure of the premises that are be- 

lieved to ground certainty, open to the possibility that incompatible 
beliefs (though strongly believed to be in error) may nonetheless be 

justified, and 
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resistance against the temptation to caricature opposing positions 
and to demonize those who hold them. 


To the extent that all that happens, disagreement will surely persist and 
perhaps will not even be lessened in extent. It would be naive to presume 
otherwise. However, it is not beyond hope to look toward a lessening of its 
intensity and hostility and a greater recognition of the compatibility be- 
tween a proper continuing assertion of what one believes to be the Truth 
and a genuine (yet bounded) receptivity to pluralism in the setting of social 
policy.* 
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THE RESILIENCE OF Law 
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Joseph Vining 


One of the striking developments in academic law in the past half century is the 
reconception of law as one of the social sciences. The idea at work in this movement, 
as Foseph Vining says in this essay, is not that the law should use the findings of 
other disciplines for its own purposes and in its own way, but that in some deep way 
law itself —legal thinking, legal life—can and ought to proceed on the premises of 
soctal science, indeed of science itself. This is in one sense obviously impossible: a sci- 
entific rule is a prediction of future events based upon prior experience, a legal rule 
is the expression of a mind speaking to other minds—to other persons —seeking to 
affect their behavior by shaping their sense of the meaning as well as the conse- 
quences of what they do. Law works by an appeal from mind to mind. 

Yet in academic law, as in the culture more generally, the image of science as 
the paradigm of thought, including legal thought, has enormous presence and force. 
The inherent dehumanization of this kind of thought—the erasure of the human 
person, the voice, the mind, the elimination of human value and hope —threatens 
both law and democracy at their core. Vining’ deep claim is that even in the face of 
these forces of dehumanization and trivialization law retains a life and vigor, a re- 
silience, upon which we can found our hopes and seek to build. 


After my first year in law school and a summer at a New York law firm, 
which I loved, I was home for a bit before returning to my second year. It 
was 1962. My father, an economist who had studied under Frank Knight 
and Oskar Lange at Chicago in the 1940s, came into my room with the 
manuscript of a book he was working on. Its title was On Appraising the 
Performance of an Economic System: What an Economic System Is, and the Norms 
Implied in Observers’ Adverse Reactions to the Outcome of Its Working. This was 
going to be my legacy, he said. If he did not finish it, he hoped I would. 
The book’s argument was that an economic system was in fact a sys- 
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tem of legislated rules, within the bounds of which economic actors made 
their decisions, responding of course to incentives and disincentives and 
others’ actions under these conditions. It was a “mechanism,” the behavior 
of which, in the sense of outcomes of its overall action over time, was to be 
described statistically. What the economist participating in the legislative 
process was to do was to determine and set out for legislators considering 
a change in a rule what the statistical consequence of the change would be, 
with respect to one or another parameter such as income inequality or em- 
ployment in which legislators were interested because they were dis- 
satisfied. For clarity he proposed a notation: “The modifiable operating 
mechanism, the thing for which economic system is the name . . . , I shall -de- 
note by {0,S}.” The S represented the collection of statistical mechanisms 
that depended upon the 0, and “the 6,” he said, “is to represent a set of con- 
straining and prescriptive rules,” that part of the thing that is “directly” 
modifiable, a “system” of “statutory law and administrative rule.” To be use- 
ful or even relevant, economists were to start with the set of rules that 
could be so denoted by the abstract symbol 0. 

I read into the manuscript and eventually came to my father and said 
I could not help him. I could not help him because my sense of a “law” or a 
collection of “laws” was so very different. Law, I had already seen, was ex- 
pressed in words spoken by responsible human beings to one another, who 
were listening to one another, and it was reexpressed and respoken over 
time. The meaning and effect of a “piece” of human law in the world, its 
very existence beyond the shadow existence a “dead letter” has, depended 
upon its authority, which came from constant mutual work with it. Laws 
might have systematic qualities but law was alive in a way rules that make a 
system are not. Law could die as well as live. There is a world of difference, 
I might have said if I had been older, between the authoritative and the au- 
thoritarian. 

My father took the manuscript away. The problem I had was too cen- 
tral, the difference between us unbridgeable. He published the book 
twenty years later,' two years before I published The Authoritative and the 
Authoritarian,’ and in one of those strange encounters of life, indeed as 
something of a sign of what has happened, his editor at Cambridge Uni- 
versity Press came to where I was working, to head up the University of 
Michigan Press. 

The gulf between human law and rules that can be represented by an 
abstract symbol remains as large today. My father’s work was a chapter in 
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the history of those who were involved in economics waking up to law, 
which was then in time followed by those in law waking up to economics. 
If they were academic lawyers—rather than practitioners, judges, or pros- 
ecutors and attorneys general carrying on the everyday work of law—larger 
and larger numbers of them entered a period of trying to accede to the 
claims of economics upon our thought, and beyond economics, the claims 
of social science, and beyond social science, the claims of scientific 
thought generally. The last were claims to a total occupation of the mind 
that grew so much over this same period, connected, I think, to twentieth- 
century experimentation with totalisms of various other kinds. 

James Buchanan, whose Calculus of Consent’ appeared in 1962, the 
same year as my conversation with my father, and who received the 1986 
Nobel Prize in Economics for “public choice theory,” speaks of the “eco- 
nomic theory of politics” involving “the extension of homo economicus to 
behavior under observed institutional rules.” He treats my father’s work as 
its precursor in several ways, principally in “initiating what was to become 
a centrally important component ..., the stress on rules as contrasted with 
the then universal stress on policy alternatives within rules.”* Like “public 
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choice theory,” “mechanism design theory” in current economics also has 
evident affinities with what On Appraising the Performance of an Economic 
System was seeking to achieve in its focus on law.’ I do not think my father, 
in his work, participated in the elimination of public value and the melding 
of the premises of social science with those of natural science that is en- 
capsulated in Buchanan’s phrase homo economicus. My father’s choosers and 
modifiers of rules legislatively or administratively still acted on behalf of a 
larger entity. But he was first of all a statistician. He repeatedly presented 
the true form of a rule as the rule of an ordinary game and was enamored 
of game theory which was then new.° He was himself a “player,” to use that 
term for a successful academic lawyer heard commonly in law schools 
now—he was devoted to football. He thought of mathematics as the ulti- 
mately serious form of thought —hence the abstract symbol @ precisely de- 
noting the “set” of rules. While he might have demurred in life, he would 
have understood in his professional capacity how the geneticist and No- 
belist Francois Jacob could say in his Logic of Life, published contempora- 
neously with On Appraising the Performance of an Economic System, that there 
is “no longer a difference in nature between the living and the inanimate 
worlds,” that “statistical analysis and the theory of probability have sup- 
plied the rules for the logic of the whole world,” and that “large numbers 
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are studied not so much because it is impossible to investigate the individ- 
ual units, but mainly because their behavior is of no interest at all.”’ 

So, despite my father walking out of the room with his manuscript in 
1962, that manuscript was a legacy to me. The fundamental premises of its 
thought began to appear in academic law about the time I entered it. It 
was not just economics in the form celebrated by Buchanan’s Nobel Prize. 
It was the turn toward social science more generally and, despite doubts 
going back to its beginning, the turn of social science to the natural sci- 
ences. Into law—the most linguistic of disciplines, person speaking to per- 
son, individuals listening and speaking on behalf of persons—was im- 
ported the view that the discipline of law was a branch of social science. 
The American Academy of Arts and Sciences makes it such today, and aca- 
demic lawyers post their online papers on the Social Science Research 
Network. 

The public treatment of human language in academic law reflects 
these developments in an important way. In 1961, Paul Freund, a name still 
known in constitutional law, gave a little talk to my first-year moot court 
club to introduce us to the world of law. He would say “a few things about 
words, and then a few words about things.” His theme was the problem, for 
law, of writing dictionaries on the assumption that the difference between 
the “statistical” norm and the “normative” norm could be eliminated—the 
problem this presented for nuance in expression, the problem of the “im- 
poverishment of language.” Freund noted that law “lived by metaphor, ad- 
vanced by simile.” It “created,” really, in its “overarching concepts.” Speak- 
ing of the development of number theory in mathematics, which he 
viewed as analogous but not the same, he said to us “the legal achievement 
is no less a grand and important thing.” A generation later, in 2006, I lis- 
tened to a younger colleague give a talk on a public occasion in which he 
implied everyone knew that “there was no sharp line between language and 
law.” I inwardly nodded. Then he went on, “and no sharp line between lan- 
guage and logic, or between logic and mathematics.” 

This ultimate turn, to mathematics, indicates how far the fact we are 
speaking together can disappear from view. There are Vicos and Colling- 
woods still arguing, and Alfred Marshall’s introduction to The Principles of 
Economics is still there to be read,* but social science cannot escape its con- 
nection to the natural sciences and the premises or commitments of the 
natural scientist today. Most social scientists would not want to escape 
them. As the recent report of the quite representative commission setting 
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up the new Life Sciences Initiative at the University of Michigan ob- 
served, 


Closely allied to the life sciences are the social sciences, which, 
though distinctive in their definition, are in fact concerned with a 
particular level of analysis in living organisms (usually humans). In- 
deed the boundaries between neuroscience (a life science) and psy- 
chology (a social science) are rather indistinct and are becoming in- 
creasingly more so. . . . [T]he laws of physics and chemistry should, in 
principle, be able to explain and predict biological phenomena in a 
precise manner. Understanding these aspects of the life sciences in 
the terms of mathematical modeling and theoretical applications of 
universal laws and principles is one of our greatest challenges for the 
next century.” 


In light of these premises of the natural scientist, so fruitful in explo- 
ration of what we may call the world of force and its “mechanisms” — to use 
my father’s word— finding a place for human purpose is an effort, to say the 
least. It is a long step from a working-day “methodological naturalism” to 
denying or to thinking one must deny the real existence of purpose even in 
the evening. But the step is taken, to an “ontological naturalism” declared 
and taught. A proper attention to the way things are, to which the devel- 
opment of statistical techniques and analysis can contribute, is joined to a 
cosmic impossibility of an ought and the way things might be. We see all 
around how easily this happens. Then with the departure of purpose goes 
value, beyond “preference” which is the leaning of a system. And with the 
departure of value, the distinctively legal meaning of “norm” in “legal 
norm” is stripped away, as Paul Freund feared even in 1961. 

But purpose and value are everywhere in the discipline of law. They al- 
ways have been, they are now, and they signal the first and immediate dif- 
ference between law and social science, the nature of a “legal rule.” Differ- 
ent in the most basic way is what goes by the name “rule” in social science, 
what must be ultimately its character, from what goes by the name “rule” in 
law, this somewhat static form turning in the mind toward a more ener- 
getic form in the domestic and international hope for the “rule of law.” Of 
course it is a proper question and it is asked by lawyers themselves: why 
can’t a “legal rule” become like a “rule” conceived within the terms of social 
science; why indeed is that not an ideal by the law’s own lights, something 
graspable, predictable, “objectively” existing apart from the intentions, 
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good faith, assent, and meaning of individuals and persons—like a rule of 
chess? Much of the answer, I think, is that life is not a game, despite what 
we all sometimes say about life. 

Life is not a game and law is not, however much contest is brought into 
law as a device in inquiry and reflection. Insofar as we are persons acting in 
positions that are not ours alone, that connect us to other individuals and 
that are defined by public value, there is an authenticity sought that is com- 
pletely foreign to what we call “gaming.” Games that are “play” are relief 
and time-out from life, which is serious, painful, often tragic, as real as can 
be. Sometimes we have to turn from the relief games give and, cliché 
though it is, say to ourselves, our friends, our children, “This is for real, not 
a game.” Games can be good. They can be an entry into playfulness and its 
creativity. There may be an aesthetic experience in games, a dance in them. 
But games, as games, are empty, and their emptiness is a source of their re- 
lief and pleasure, the unconflicted joy in the exercise of capacities that they 
allow. It makes no difference what the outcome is, really. The end of the 
game, as game, is only a prelude to the beginning of another. 

This difference in present character and ultimate ideal between legal 
rules and scientific rules is wrapped up with the centrality of authority in 
law, a phenomenon from which a social scientist would backpedal as if his 
or her very identity as scientist depended on distance from it. Listen to the 
distinguished contemporary neuroscientist Jean-Pierre Changeux, turning 
to the question whether the ordering of society might be “elevated” to the 
rank of a science. Changeaux speaks of the “task of devising precise rules 
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of conduct,” “the various prescriptions that regulate behavior at a given 
moment of the history of a society,” that “entire set of rules of interactions 
among the individual members of a social group.” He observes, as did the 
commission on the Life Sciences Initiative at Michigan which I quoted 
earlier, that ultimately those “precise rules,” those “prescriptions that regu- 


0 


late behavior,” “that entire set of rules of interaction,” must be translatable 
into “hierarchical and parallel sets of neurons {that} contribute to the cog- 
nitive functions that jointly construct a code of right action,” and must be 
understood in terms of natural selection, not just as the grounding of work 
in biology, but as a total theory of the world. “Darwinian variations of so- 
cial representations,” Changeux says, working from the unstated premises 
of many today in his and in related fields—by “Darwinian variations,” he 
means differences in “social representations” thrown up by chance on the 
model of genetic mutation—are “propagated from one brain to another, 
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selected at the level of the community, and finally retained in the minds of 
lawmakers.”!° 

What is critical in law is nowhere to be seen in this or any formulation 
like it, including that with which I began this essay— my father’s “{0,S},” “an 
operating, working modifiable mechanism . . . the modifiable component 
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of which is a system of constraining and prescriptive law and rule. 
plicit even in references to “precise rules of conduct” and “the entire set of 
rules of interactions among members of a social group,” emanating from 
the neural structures of “lawmakers,” is the order that might be given after 
someone says, “But that would be illegal,” whether referring to taking a 
baby from her mother or drilling for oil in the Arctic wilderness; the order 
that might be given after saying, “Yes, that is legitimate,” again whether re- 
ferring to taking a baby from her mother or drilling for oil;!” or, indeed, the 
order implicit in opinions issued through an appellate hierarchy on how to 
structure ongoing thinking and argument. Orders are implicit, but what is 
forgotten, and forgotten throughout discussion of law in social scientific 
terms translatable into basic science, is the correlative of an order, obedi- 
ence.'> Never reached is why others out there obey, repeating the order in 
their own voice and words with their own sense of it, and implementing it 
or responding to it in good faith—not so much why they should obey, but 
why they do obey, pay attention, and continue to pay attention when there 
are so often so many reasons not to, when so much is at stake. What is for- 
gotten, in short, is authority, the premise and the object of legal thinking, 
legal argument, and legal conclusion, kept untouched by modernity’s chal- 
lenges to authority elsewhere, and not only kept but expanded with ex- 
panded claims for law, the “rule” of law, “law” expanding around the 
world.'* 

One reason for forgetting the presence of authority in law—and the 
inevitable issuing of orders and question of obedience —is the historical as- 
sociation of the development of scientific and social scientific work with 
struggles for freedom of thought accompanying the political struggles of 
the last few centuries, freedom of thought that, in an ironic turn, total the- 
orists in the sciences today are so strenuously trying to limit. But more ba- 
sic in the forgetting is the erasure of the individual in scientific and social 
scientific thought, both the individual facing a claim of authority, listening 
and himself or herself judging while listening, and the individual contem- 
plated and protected in and by law. Neither is the person really there in sci- 
entific and social scientific thought, the individual person or the corporate 
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or institutional person, other than as a linguistic shorthand for a system. 
Nor is there living value that makes claims on us. Authority, person, value, 
individual— none are there, ultimately, in social science. All are there at the 
center of law. 

After the experience of the twentieth century, its struggles and its 
horrors, the erasure of the individual is the most glaring. Units of one kind 
or another of course figure in any professional thought and discussion. It is 
widely said today that as interacting units you and I are “adaptive systems.” 
Someone using this term in professional scientific discourse would add, if 
pushed, “and nothing more,” an addition critical to the difference between 
such professional thought and legal thought. Pictured in this way, a human 
being at any particular point in the course of life is a snapshot of the par- 
ticular and changing outcome of two factors interacting over time: inter- 
nal system and external system, nature and nurture, genetic endowment 
and environment. In 2007, journalists sought out expert commentary on 
why a man waiting for the subway with his two daughters leapt to press 
down between the tracks and save the life of a man who had suffered a 
seizure and fallen in front of an oncoming train. What was offered was that 
he had within him an “impulse” that was “followed spontaneously, either 
by virtue of genetic disposition or childhood/cultural training.”'> These 
were the two sources of what this human unit was. 

But this is not the way we think about the individual—not me think- 
ing, not you I imagine, not even those who speak in these terms. The word 
for the unique product of the action and interaction of the two factors, in- 
ternal system and external system, is in fact not “individual” but “pheno- 
type.” The way we do think about the individual is reflected in law and le- 
gal thought and includes something more than internal and external 
system, something “in” the individual—you, me, the scientist and social 
scientist too—which holds all of us back from vivisecting each other, 


which almost holds us back from torture.'° 


That is something real in social 
scientists’ minds and hearts and lives. It is real in law and legal thought, in 
which they themselves participate, not least when they are facing an order 
or asked to carry one out. Its reality, its presence, is alone enough to keep 
law from being a social science or ever becoming a social science.'” 

It is almost embarrassing to make these points, they are so obvious, so 
unoriginal. Making them is like looking up and saying there is a sun in the 
sky. But they do need to be made, and made more explicitly than they have 


been. I have painted law as proceeding rather on its own, too important to 
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be affected at its core by what has happened in academic law over the last 
half century. But of course law has been affected. That is why it is better to 
think of law, with all it presupposes and makes real in human life and 
thought, as “resilient” rather than impervious. 

Particularly striking, I think, has been the attempt to fit the law of the 
central private institution of our time, the business corporation, to the 
premises of social science. Twentieth-century corporate law developed 
along lines analogous to the development of public administrative law, 
with the focus on the decision being made on behalf of the corporate 
body, and the questions being the authority of the decision maker, the en- 
forcement of the decision if challenged, and the values and considerations 
procedural and substantive taken into account by the decision maker, or 
not taken into account.'® In the 1970s and 1980s a push began to replace 
this analysis—which assumed that profit in a competitive market was the 
primary but not exclusive consideration if the corporation was a business 
corporation—with analysis on the assumption that the legal standard for 
decisions on behalf of business corporations was “maximization” of profit. 
The very notion of maximization was drawn from Western microeco- 
nomic theory and from biology, where “maximization” describes what 
must be done to survive in evolutionary competition or competition in a 
“perfect market.” In terms of the process of decision making, what began 
to be taught in law schools as well as business schools was that “business” 
thinking was supposed to be wholly calculating and manipulative, with no 
place in it for any genuine concern for effects on employees, retirees, the 
surrounding community, the nation, or the world. 

This push, coincident with the movement of James Buchanan’s homo 
economicus into the academic picture of legislative drafting, administrative 
regulation, and judicial decision making, reached the American Law Insti- 
tute in the 1980s and early r99os. It was proposed that the institute state 
that the purpose of the business corporation should be “long-term maxi- 
mization” of corporate profit and shareholder gain. This was rejected as a 
reading of the law, judicial or statutory. The reason was explicit, that it re- 
ferred to “maximization” which, the council of the institute observed, 
would eliminate any authentic consideration of public value. In the insti- 
tute’s statement of what a “business purpose” was in corporate law, “maxi- 
mization” of profit was replaced by “conduct of business activities with a 
view to enhancing” profit." 

But the teaching of maximization in its economic and biological sense 


160 «c# Law AND DEMOCRACY IN THE EMPIRE OF FORCE 


continued even after the Enron case laid bare just what was being taught. 
The response of the law, that in the “name” of which individuals speak, was 
to move during this same period to the application of the criminal law to 
the corporate entity itself—criminal law, in which the attitude toward 
public value described by “maximization” precisely fits the standard for- 
mulation of what makes action or inaction criminal, the element of mens 
rea, the criminal mind. As an example, causing death (a fact) becomes mur- 
der (a crime) as a result of “extreme indifference to the value of human 
life.”*° That development in corporate criminality, state and federal, sub- 
stantively and in sentencing, legislatively and administratively, reintroduces 
taking into account values for their own sake in decisions made on behalf 
of a business corporation. It has been fought in turn, and the struggle con- 
tinues today. The struggle points up not only the effect of the effort to 
push economic premises into legal thought, but law’s resilience: here it is 
living value, pushed out at one point, that can be seen reentering analysis at 
another point. 

On a larger canvas, there has been an attempt to introduce into legal 
thought generally a form of “cost-benefit” analysis that excludes all else, in 
line with the totalizing thought called “scientific” so frequently today. 
There is, as is said, “nothing sacred,” nothing that is just not done, nothing 
that is not touched. It shows in the reopening of the question of torture.7! 
“What does that mean, ‘outrages upon personal dignity?” the U.S. presi- 
dent asked in the struggle over the criminality of violations of the Geneva 
Conventions. “That’s a statement that is wide open to interpretation,” he 
continued. “And what I am proposing is that there be clarity in the law so 
that our professionals will have no doubt that what they are doing is legal. 
... They don’t want to be tried as war criminals. They don’t want to break 
the law.”’? What the president was reflecting is a view of law very much af- 
fected by its identification with social science. There are large implica- 
tions—this is one of them—of the absence there of person, purpose, value, 
individual, all folded into the term “human dignity” found in the various 
conventions against inhumane treatment of human beings. Person, pur- 
pose, value, individual are mocked, and not just in discussions of torture, as 
being vague, too “imprecise” to affect “rational” decision making —“ratio- 
nal,” of course, only in the sense defined by the deliberately limited presup- 
positions of social science. 

It should not be overlooked that the current biological view of the liv- 
ing world may well have grown out of economics, rather than the reverse. 
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The axiomatic hostility to what modern biology calls “vitalism” mirrors the 
cynicism —the moral stance —of a view of the human as intrinsically alone, 
ruthlessly self-seeking for a self that is axiomatically limited. The denial of 
the humane in the human is not everywhere in biology and economics, but 
it is prominent enough; and with and through these disciplines there has 
been imported into thought and discussion in law the dichotomy seen in 
both, between the “selfish” and the “altruistic,” with the selfish the undeni- 
ably basic and with the altruistic an illusion eventually to be understood in 
a way consistent with the selfish. Not for nothing is the widespread popu- 
larity in academic discussion of the “prisoner’s dilemma.” Its imagery, im- 
prisonment and threat from others of pain or death, fits an underlying vi- 
sion of what it is to be human—utterly alone in the world and knowing 
that one is utterly alone in the world. 

But again this is not the view of law, which over time has more and 
more protected the humane in the human. The individual contains the 
whole world, but is not alone. The individual is connected with others 
through participation in the life of living value, to which legal language 
makes constant reference, participation indeed in the creation of living 
value. As Alasdair MacIntyre has recently shown so well in his Dependent 
Rational Animals,» there is no such dichotomy of the selfish and altruistic 
in the real world, which is the world of law, where we are all dependent or 
disabled at some point in our lives, receiving from those whom we cannot 
repay and giving to those who cannot repay us, unpredictably and dispro- 
portionately in both the giving and the receiving. In this connection too I 
might note as another example of law’s resilience that the acknowledg- 
ment of the full range of living value, which developed during the first 
three-quarters of the twentieth century in the law of standing and the very 
conception of who a legal person can be, still stands despite pressure on it 
from biological and economic thinking. The decoupling of the common 
law of judicial jurisdiction from “property” and “contract,” the abandon- 
ment of the so-called iegal interest test of an earlier time, remains undis- 
turbed by the presence of homo economicus in academic teaching and dis- 
cussion.*4 

The attempt to. challenge the absolute prohibition in law of the tor- 
ture of human beings is emblematic, as is the attempt to reconceive the na- 
ture of the legal persons we call business corporations. The language and 
the way of thinking shown in this challenge and this reconception are case 
studies in the implications of identifying law with social science. But there 
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is a canvas larger still that may include the question of torture. On it can be 
projected not only the implications of the pressure on law from this 
identification but law’s resilience under this pressure: the pushing back, 
which the mind can feel, of the individual, the person, purpose, responsi- 
bility, living value. 

Before us is a prospect of a kind different from the movement into law 
of biological thinking and such social scientific thinking that blends into 
it—economic, psychological, sociological, historicist. We are faced in law 
with the achievements of biological science within its own sphere and with 
developments in technology that permit manipulation in light of its 
achievements. The very real possibility now of the creation of forms of be- 
ing that are hybrids of humans and animals, the circumvention of the 
breeding barrier that has heretofore identified an individual as of one or 
another kind, or species, raises the old question of slavery in a new context. 
And as Kazuo Ishiguro has explored quietly and effectively,”> the possibil- 
ity of beings genetically engineered for organ donation also raises that old 
question of the association of property with human flesh. What is human, 
what is less than human, law and lawyers will be asked, what or who is an in- 
dividual in the sense in which we speak of individuals in law, what or who 
is a person, what material forms of being human or almost human can be 
bought and sold and exploited, and, yes, treated as animal? In addition to 
this—the question of slavery—the genetic engineering of individuals, the 
possibility of human clones, and the selecting of embryos “in” or “out” in 
human reproductive technology all raise the eugenic question again in a 
twenty-first-century context. 

Slavery and eugenics —one would have thought the one was resolved 
by the late nineteenth century and the other by the mid-twentieth. The 
struggle with them is before us still. If anyone is dubious about the seri- 
ousness of the conflict when biological and eugenic thinking come to the 
front of the legal mind, I suggest reading or reading again the Supreme 
Court’s decision on race and slavery in Dred Scott, that creatures with traces 
of African blood in them could never reach a position of full human dig- 
nity and responsibility. There were two dissents, with Justice McLean's dis- 
sent pointing away from the biological and eugenic in a clear statement not 
so much of law as of law’s difference, a statement of what law can compre- 
hend that is simply not comprehensible within the framework being 
pressed upon it: “A slave is not a mere chattel. He bears the impress of his 
Maker, and is amenable to the laws of God and man; and he is destined to 
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an endless existence.””° Or read the Court’s decision in Buck v. Bell on eu- 
genics, that the poor, the less clever in calculating, the delinquent were less 
than fully human and should not contribute to the future material of the 
human form of being. This was the 1927 Court of Holmes, Stone, Bran- 
deis, and Taft. There was one dissent without opinion.’’ It may be notable 
that this sole dissent was by the only member of the Catholic Church on 
the Court, Justice Butler, who went to Mass every morning, and that the 
church’s teaching was pointing by 1927 toward the universal human dignity 
latent in law’s distinctive recognition of the individual.?* 

Dred Scott was overruled by John Brown, Harriet Beecher Stowe, a war, 
and a century of internal legal development, but we are not certainly away 
from it yet. Buck v. Bell has been reviled but never overruled or repudiated. 
The questions of slavery and eugenics persist, as questions. How then can 
it be thought law will stay resilient under these pressures and in face of 
such enormous demands as these, when the very grounding of the human 
may be shifting underfoot? 

Law will stay resilient because the individual at home in law is the 
bedrock, prior to any discussion of history or process, or presently existing 
system, or scientific conclusion—in fact, prior to any discussion of “the in- 
dividual.” Though some individual waves his wand at us again and again, we 
are not changed from the individuals we are into products or statistical no- 
tions. Beyond that bedrock — our actual presence to one another—I should 
say there is some assurance in the fact that law, with its presuppositions 
and, more than presupposition, its ontology, is the one thing other than 
food that we cannot do without. Social scientists, too, cannot do without it. 

Among the particulars that might be noted as we look forward, the 
worldwide development of human rights law,’? anticipated and perhaps in 
some way affected by the evidence of the lonely dissents in Dred Scott and 
Buck v. Bell, is founded on a vision of the individual and of the nature of 
value that social science cannot share, and insofar as domestic law is 
pressed by that mode of thought, international law can reach back and re- 
call. Even while law in general was being identified in teaching and discus- 
sion with social science in general, international law emerging from the 
revelatory horrors of “our” century was making implausible the 
identification of “legal rules” that live in human minds and speech with 
rules that can be conceived in the terms of social science. Indeed the de- 

velopment of the web of international conventions on genocide, on tor- 
ture, on human experimentation, on inhumane treatment, on behalf of 
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the disabled, on behalf of women and children has been loosening our own 
law from the positivism that began to affect it and thinking about it, at 
least in academic law, in the nineteenth and early twentieth centuries, be- 
fore the fifty years past that are our concern here. 

One of these international developments, proceeding from the mid- 
century Nuremberg Trials, has been especially important in protecting the 
understanding of the human individual as something more than the prod- 
uct of genetic and environmental systems. These are the legal limitations 
on experimentation on human individuals, that arena where the legal vi- 
sion of the human being and the scientific and social scientific vision ex- 
plicitly confront one another. Such experimentation in the United States 
had its own eugenic and authoritarian cast—its subjects disproportion- 
ately children, the poor, the military, or those who had some forebears who 
had suffered slavery—and it was not pulled back substantially until the 
1970s and 1980s. 

I would add as important also the developing conception in law of the 
sentient beings we call animals, the other part of the hybrids | have men- 
tioned. This development is another reason to believe that commitments 
to living value, to the individual, and to a dimension of reality that sustains 
and attracts what we might call law’s eschatological thrust have been fun- 
damentally unaffected. It too has its international side. Legally recognizing 
interests that are not proxies of human interests and acknowledging a 
shared sentience and special human responsibility for its protection has 
something of an a fortiori effect. In many ways the treatment of animals 
was the horror in the revelatory events of the twentieth century, as human 
beings were treated as animals so systematically and so cruelly, and when it 
comes to our own behavior toward each other we should eventually be able 
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to exclaim, “Why, you would not do this to an animal!” Pulling the treat- 
ment of animals toward the treatment or the “legitimate” treatment of hu- 
man beings, rather than the treatment of human beings toward the treat- 
ment of animals, is a working out of something within law, pushed not only 
by law’s restlessness with incoherence but also by law’s eschatological 
thrust, the pointing to a whole from the partial, which can be seen when- 
ever the word “justice” is mentioned in the same breath as the word “law.” 
In secular terms, that might be thought “Hegelian” or “Platonic,” though 
Hegel had contempt for the American experiment, and there is the possi- 
bility Plato might have. I prefer to think in terms of John Noonan’s articu- 


lation of the way an inner logic of a human institution works itself out over 
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long periods of time, on slavery, on torture, and on the ownership and ex- 
ploitation of women and children.*” 

‘To be sure, whenever the border between human and animal is opened 
to any extent, there can be migration in both directions across it. Hearing 
the “cry of animals” as human cries are heard can reverse and can become 
hearing human cries as the cries of animals. An essay by a neurologist fea- 
tured in the Chronicle of Higher Education a few years ago proposed that hu- 
man language and literature “grow out of a biological system for attempt- 
ing to fill needs,” and the piece argued for “reuniting language with the 
screams and cries of animal communication, looking at it as a secretion of 
one of the spongiest organs in the body.”*! But I think the movement 
across today’s more porous border between human and animal is rather in 
the other direction, as the evolutionary biologist Simon Conway Morris 
has so eloquently argued.*” 

Mention of a view of language as “a secretion of one of the spongiest 
organs in the body” leads me to two final indications of the essential health 
of the legal mind. One is the growing sophistication about the nature of 
human language and its constitutive action in law. I was exposed to a pre- 
cursor of it studying under Lon Fuller in the r960s.*? But a full focus on the 
importance of language began at about the same time as the development 
of “public choice theory” and similar schools of thought in economics and 
their movement in various ways into academic law. That full focus is the 
work of James Boyd White, in volume after volume.** White has made 
clear that the sounds made by isolated competitors contending with one 
another, or the sounds made in advertising or political manipulation, are 
not the language of a person and not language with the force of law, but the 
sounds of force and force alone. I emphasize “alone” because they fit a vi- 
sion of the human world, indeed the universe itself, in which there are ulti- 
mately only forces (as Oliver Wendell Holmes once said). This is not the 
world of law. Because of White and his work, it can be said with confidence 
that when Steven Pinker or Herbert Simon and the disciplines with which 
they are associated speak of language, its origins, mechanisms, and mean- 
ing, they are not talking about human language, or about the language of 
law, but about something else, in rather the same way that so many who set 
out to study the idea of God are not thinking about God, but about some- 
thing else.* 

There is, secondly, a new openness of mind among figures prominent 
in discussion of organized human life. The representative figure outside 
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law may be Jiirgen Habermas, whose grappling with the issues raised by our 
new capacities for manipulation of the material substrate of the human has 
led him to acknowledge the sometime dependence of secular discussion 
on a dimension of reality that is not secular—in his words, “to the reason- 
able attitude of keeping one’s distance from religion without closing one’s 
mind to the perspective it offers,” or “keeping a distance . . . from a religious 
tradition whose normative substance we nevertheless feed on,” or acknowl- 
edging “moral feelings which only religious language has as yet been able to 
give a sufficiently differentiated expression.”*° 

This openness, which can be seen more widely in arriving at consensus 
at each stage in the expansion of universal human rights, is beginning to be 
matched within law by an increasingly explicit acknowledgment of an un- 
interrupted ontological commitment in law to a dimension of reality that, 
whether or not it is or is called religious, has no place in scientific work or 
social science. Perhaps it can never have and should not have a place, given 
the power of the scientific method in understanding and possibly freeing 
us to some degree from the blind systems of the world with which and 
within which we live. The representative figure I would point to in this 
connection is Steven Douglas Smith, whose work and contributions to 
law’s self-understanding have also been developing alongside the move- 
ments with which I began.*’ Habermas and those who work with his work, 
White and those who work with his, Smith and those who work with his, 
other examples from this volume —all these are not going to go away. If law 
and the legal mind were a rough tough animal, they are nourishing its 
bones and sinew. There is, both within law, even in academic law, and out- 
side law, even in academic social science and social theory, increasing 
awareness that the human which the humanist insists is “all we have got” in- 
cludes an open dimension to which there is really no limit. 

This should not be surprising. The world of the active mathematician 
is not accessible to many, even though the operation and application of 
mathematics may be. But it is a familiar thing to hear that mathematicians 
who call themselves realists acknowledge a dimension of reality that tran- 
scends the here and now of our developing physical existence. They say— 
and invite us to accept—that natural selection as a “theory of everything” 
does not reach and cannot explain mathematics, which is not, in itself, re- 
ducible to the organization of neural tissue, but is real in a realm of its own. 
Lawyers and all those actively participating in law who are realistic about 
their thought and action acknowledge a dimension of human experience 
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of reality that is not at all the same as that of realist mathematicians but, 
like theirs, lies both beneath and beyond the realities admitted by the rules 
and presuppositions of the natural and social sciences. 

Law will be tough enough in the future. We can speculate why it has 
not been tougher in the past. There are tensions within law, as there are in 
your and my own thought, and there always have been. Identification of 
law with sgcial science can have been an effort to escape them. Social sci- 
ence and science behind it perhaps need not have pressed so. They might 
just have offered themselves, for there is a constant pull toward the author- 
itarian, the meaningless, the automatic, away from responsibility, away 
from facing grief for what we ourselves do. Work in law even has an ele- 
ment of the frightening in it, which must be handled in some way. Just as 
there is biblical awe, dread, and fear, so too can it be positively frightening 
to think that what is necessary to authenticity of any kind at any level—and 
necessary therefore to authority and therefore to law—runs straight up to 
a transcendent dimension of the universe. This is a problem the social sci- 
entist of our time, thinking as a social scientist, does not have. But the 
lawyer does. 
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Barry Sullivan 


Over the past few decades it has been repeatedly said by lawyers and judges that the 

form of thought and expression we know as the judicial opinion has been changing 
in deep, disturbing, but obscure ways. Somehow the expectations that were once ap- 
propriate to the work of courts, especially the Supreme Court, are frustrated and 
blocked. What has in fact been happening? How has our conception of the law been 
changing? What can now be done about it? 

In this essay, Barry Sullivan addresses these large questions by focusing on two 
opinions: first, the important opinion by Justice Jackson in the Steel Seizure Case, 
with an eye both to what that opinion originally meant, in the legal and political 
culture in which it was issued, and to its present-day reception and interpretation; 
second, the opinion of Fustice O'Connor in the recent Hamdi case (the “enemy com- 
batant” case). Sullivan is asking how opinions used to be written and read; how 
they are written and read today; and what this means about the changes in the na- 
ture of legal thought, argument, and judgment that both practitioners and teachers 
have noticed. Much is at stake here, including the fundamental nature of law as 
both an intellectual and a political activity. 


In December 1950, President Truman declared a state of “national emer- 
gency” because of the undeclared war in Korea. In April 1952, while the war 
continued, the president authorized the secretary of commerce to seize 
most of the nation’s steel mills to ensure the continued availability of steel. 
In Youngstown Sheet & Tube Co. v. Sawyer,' as every high school student used 
to know, the Supreme Court held that the president exceeded his author- 
ity when he issued that order. The vote was six to three. There were either 
seven or eight opinions in the case, depending on how one counts Justice 
Frankfurter’s two submissions, but it is Justice Jackson’s opinion that most 
of us remember. That in itself is curious because Justice Jackson did not 
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write the opinion for the Court, and no other justice expressly joined in 
Justice Jackson’s opinion. Yet Justice Jackson’s opinion is an extraordinary 
example of judicial opinion writing for several reasons: the strength of its 
reasoning, the felicity of its expression, the integrity of its voice, and the 
depth of its practical understanding of the intersection of law and politics. 
Paradoxically, it is also a very personal opinion, although it concerns the 
most profoundly public of subjects: the degree to which the courts, in our 
democratic society, can and should act to protect legislative authority and 
individual rights against claims of executive convenience or necessity. 
What we usually remember about Justice Jackson’s opinion is the 
three-part scheme that he used to illustrate his understanding of the com- 
plex constitutional relationships that exist among the three branches of 
government—a scheme that encompasses all three branches but focuses 
particularly on the degree of solidarity between the political branches. 


1. When the President acts pursuant to an express or implied autho- 
rization of Congress, his authority is at its maximum, for it includes 
all that he possesses in his own right plus all that Congress can dele- 
gate. In these circumstances, and in these only, may he be said (for 
what it may be worth), to personify the federal sovereignty. If his act 
is held unconstitutional under these circumstances, it usually means 
that the Federal Government as an undivided whole lacks power. A 
seizure executed by the President pursuant to an Act of Congress 
would be supported by the strongest of presumptions and the widest 
latitude of judicial interpretation, and the burden of persuasion 
would rest heavily upon any who might attack it. 

2. When the President acts in absence of either a congressional 
grant or denial of authority, he can only rely upon his own indepen- 
dent powers, but there is a zone of twilight in which he and Congress 
may have concurrent authority, or in which its distribution is uncer- 
tain. Therefore, congressional inertia, indifference or quiescence may 
sometimes, at least as a practical matter, enable, if not invite, mea- 
sures on independent presidential responsibility. In this area, any ac- 
tual test of power is likely to depend on the imperatives of events and 
contemporary imponderables rather than on abstract theories of law. 

3. When the President takes measures incompatible with the ex- 
pressed or implied will of Congress, his power is at its lowest ebb, for 
then he can rely only upon his own constitutional powers minus any 
constitutional powers of Congress over the matter. Courts can sus- 
tain exclusive Presidential control in such a case only by disabling the 
Congress from acting upon the subject. Presidential claim to a power 
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at once so conclusive and preclusive must be scrutinized with caution, 
for what is at stake is the equilibrium established by our constitu- 
tional system.” 


Fifty-five years later, Justice Jackson’s three-part test is ubiquitous. As pres- 
idents have asserted increasingly broader authority, courts repeatedly have 
invoked Justice Jackson's test to measure the constitutionality of executive 
actions. For example, in the two most important decisions to emerge thus 
far from the “War on Terror” —Hamdi v. Rumsfeld’ and Hamdan v. Rums- 
feld*—Justice Jackson's test was invoked countless times in a variety of 
opinions. Even when the Court did not specifically mention it, the test 
hovered ghostlike above the rhetoric of the opinions, implicitly framing 
the terms on which the issues were to be resolved. Does the Force Act? au- 
thorize the president’s classification of prisoners as “enemy combatants” 
subject to indefinite detention, without judicial review? Does the Force 
Act authorize the president’s use of military tribunals to determine the 
guilt or innocence of persons so classified? To what extent, and with what 
degree of specificity, has Congress spoken? 

At bottom, however, one wonders whether the Court’s seemingly ad- 
miring use of Justice Jackson’s test is truly consistent with the spirit and in- 
tent of his opinion. Justice Jackson’s opinion haunts the Court’s consider- 
ation of these questions, but the voice it projects is something of a 
distorted echo. After all, it is not the opinion as a whole that is analyzed and 
applied or implicitly relied upon. It is only the three-part test, in decontex- 
tualized form, which provides the template. And it is often a simplistic 
form of the test—one that exceeds Justice Jackson's intention by seeming 
to assume that nothing is forbidden to the president and Congress acting 
together, notwithstanding the care with which Justice Jackson reserved the 
point that some actions may lie beyond the power of the national govern- 
ment. Justice Jackson's test also represents only a small part of his own 
opinion—one that comes at the beginning and attempts to synthesize the 
Court’s somewhat confusing and inconsistent precedents.° Justice Jackson 
himself immediately characterized the test as oversimplified but helpful as 
a beginning. Most important, the opinion embodies a style of judging that 
is both foreign to current styles of adjudication and inconsistent with the 
use made of Justice Jackson’s test in recent cases. 

The Court in Hamdan, for example, recently held that the president 
was not authorized by existing law to try enemy combatants before special 
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military commissions (and pursuant to special rules) expressly created for 
that purpose.’ The disagreements among the justices were complex and 
defy brief summary. Justice Stevens spoke for a majority of the Court on 
most issues, but two parts of his opinion commanded only a plurality.* Jus- 
tice Kennedy delivered a separate opinion endorsed by a different plurality. 
The Stevens and Kennedy opinions are both lengthy, detailed, and compli- 
cated. Justice Breyer, who wrote for the same plurality as Justice Kennedy, 
purported to sum up the Court’s holding (those parts of Justice Stevens's 
opinion that commanded five votes) in a single page. He wrote: 


The dissenters . . . suggest that [today’s decision} undermines our Na- 
tion’s ability to “preven{t] future attacks” of the grievous sort that we 
have already suffered. ... That claim leads me to state briefly what I 
believe the majority sets forth both explicitly and implicitly at greater 
length. The Court’s conclusion ultimately rests upon a single ground: 
Congress has not issued the Executive a “blank check.” Cf Hamdi v. 
Rumsfeld, 542 U.S. 507, 536 (2004) (plurality opinion). Indeed, Con- 
gress has denied the President the legislative authority to create mil- 
itary commissions of the kind at issue here. Nothing prevents the 
President from returning to Congress to seek the authority he be- 
lieves necessary.’ 


Notably, Justice Stevens did not endorse this abridged version of his opin- 
ion.!° 

Justice Breyer’s opinion is striking, not only for its brevity and simplic- 
ity, but for its black-letter quality and for its similarity to an advisory opin- 
ion. Technically, Justice Breyer makes no promises to the president. He 
simply says that, “Nothing prevents the President from returning to Con- 
gress to seek the authority he believes necessary.” But one need not read 
very much into the opinion to find an expectation that all that the presi- 
dent needs to do to win the Court’s approval is to win Congress’s approval 
first. In other words, the important thing is for the president and Congress 
to work through this problem together; whatever specific provisions they 
agree on will be agreeable to the Court. Read in this way, Justice Breyer’s 
opinion seems predicated on a simplified view of the constitutional prob- 
lem—one that focuses only on its interbranch dimension and ignores the 
constraints placed on the national government by the Bill of Rights and 
the institution of federalism. 
What interests me about Justice Jackson’s test and its current popular- 
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ity is the opportunity those subjects present for thinking about the activ- 
ity of judging and how the conditions of that activity (and our notions of 
it) may have changed in the past half century. Many things touching on the 
judicial role have changed in that time. On the one hand, at least in courts 
without control over their dockets, we have seen an explosion of litigation 
that has led to a certain “bureaucratization of justice,” as Judge Wade Mc- 
Cree once called it.'' Since 1981, when Judge McCree delivered that judg- 
ment, the explosion has continued. On the other hand, we also have seen 
the caseload of the Supreme Court of the United States fall dramatically 
during the same period,'? which undoubtedly has had an effect on the 
Court’s case-handling and opinion-writing techniques. In 1981, of course, 
another great change in legal practice was only beginning to be felt. That 
was the emergence of electronic databases as the primary tool of legal re- 
search—a development that has transformed the way in which lawyers are 
trained to conceptualize and accomplish legal research projects.'? More- 
over, while the volume of new case law produced each year seemed astro- 
nomical in 1981, it was nothing then compared to what it is today. That, 
too, has had a profound effect on the way legal opinions are researched and 
written. More subtle, perhaps, are changes in the method of judicial selec- 
tion and confirmation and differences in the backgrounds of the justices. 
In 1952, for example, the Court included a number of former cabinet 
officers, senators, and congressmen, and all had been selected in a manner 
far different from that which exists today. Finally, and most important, is 
our current preoccupation with theories of interpretation and adjudica- 
tion. If nothing else, three-quarters of a century of concern about judicial 
activism has led to an increased self-consciousness and circumspection on 
the part of judges.'* We all believe in judicial restraint now, but what, pre- 
cisely, do we believe in, and what are the consequences of that belief for 
our public life? 

Justice Jackson and Justice Frankfurter were perceived in their time as 
conservatives with respect to the nature of the judicial role. Yet they seem 
freewheeling and wide-eyed radicals in some respects today. In a memorial 
tribute to Justice Jackson, Justice Frankfurter acknowledged both the ob- 
jective reality of law and its dependence on individual minds. 


The duty of Justices is not to express their personal will and wisdom. 
Their undertaking is to try to triumph over the bent of their own 
preferences and to transcend, through habituated exercise of the 
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imagination, the limits of their direct experience. But since the de- 
signed or the inevitable ambiguity of language makes the pronounce- 
ment of law not a mechanical but a judgmatical process, ascertain- 
ment of what the Constitution and the laws of the United States 
require partly depends on the personalities of the Bench." 


In truth, Justices Frankfurter and Jackson approached their cases in a 
highly individualistic and engaged way, bringing their own intellectual and 
life experiences to bear on the issues they faced in a way that seems almost 
embarrassing by today’s standards —or at least contrary to prevailing styles 
of constitutional interpretation. But it is precisely in that individualistic 
approach, undertaken with understanding, modesty, and restraint, that the 
basis for the moral and intellectual excellence of their work is to be found. 

These observations bring me to the primary focus of this essay, which 
is to consider the context and qualities of Justice Jackson’s opinion in 
Youngstown and to compare that opinion with Justice O’Connor’s plurality 
opinion in Hamad. In a penultimate section, I will suggest some questions 
that someone with Justice Jackson’s approach might raise with respect to 
Hamdi. \ will then close by offering some modest observations about the 
state of our republican government. 


YOUNGSTOWN 


In Youngstown, the Supreme Court held that the president lacked the 
power to seize the steel mills. That the Court would reach that result did 
not seem a foregone conclusion in 1952. The decisions in Curtiss- Wright Ex- 
port Corp.'° and Waterman Steamship'’ provided substantial support for a 
broad view of the president’s authority, both as commander in chief and as 
the nation’s voice in foreign affairs; the Court and the country had both 
acquiesced in President Roosevelt’s assertions of broad presidential power 
during the economic crisis of the 1930s and in the Second World War;'* 
the signs of the times favored a somewhat modest view of judicial power 
after the perceived excesses of the “old Court” in reviewing the work of the 
political branches;!? and, not insignificantly (from the standpoint of legal 
realists), all of the sitting justices in 1952 had been appointed by either 
President Roosevelt or President Truman. Indeed, several had performed 
valuable service in advancing President Roosevelt’s ambitious view of pres- 
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idential power during the Great Depression and in the war against fascism. 
Among other things, Justice Jackson, as attorney general, had formulated 
the legal theory to support the president's assertion of broad authority 
with respect to the Lend-Lease program.°? Finally, as Justice Frankfurter 
noted, “It is not a pleasant judicial duty to find that the President has ex- 
ceeded his powers and still less so when his purposes were dictated by con- 
cern for the Nation’s well being, in the assured conviction that he acted to 
avert danger.””! 

The Youngstown Court was not unanimous in reaching the result it did, 
nor was the majority able to speak with one voice. The vote was six to three. 
Justice Black delivered the opinion of the Court, which consisted of himself 
and Justices Frankfurter, Jackson, Burton, and Douglas, with Justice Clark 
concurring in the judgment. Chief Justice Vinson dissented in an opinion 
joined by Justices Reed and Minton. But the box score tells little about the 
respective views of the justices, particularly those in the majority. 

Justice Black, as the senior justice in the majority, assigned the major- 
ity opinion to himself, but in the end, every justice who joined his opinion 
also wrote separately. For Justice Black, the president’s action constituted 
“lawmaking,” which Article I of the U.S. Constitution assigns to Congress, 
not the president: “The President’s order does not direct that a congres- 
sional policy be executed in a manner prescribed by Congress—it directs 
that a presidential policy be executed in a manner prescribed by the Presi- 
dent.””? Justice Frankfurter’s main concurrence eschewed any general de- 
limiting of the president’s powers as inappropriate to the judicial function, 
but it rejected the president’s position on the ground that Congress had 
withheld the very authority the president claimed.” The variety of points 
of view within the majority was not lost on the dissent. The Chief Justice 
acidly observed: 


The diversity of views expressed in the six opinions of the majority, 
the lack of reference to authoritative precedent, the repeated reliance 
upon prior dissenting opinions, the complete disregard of the uncon- 
troverted facts showing the gravity of the emergency, and the tempo- 
rary nature of the taking all serve to demonstrate how far afield one 
must go to affirm the order of the District Court.?* 


It is worthwhile to focus on Justice Jackson’s opinion in Youngstown 
and on the singularity of the voice of that opinion. This, of course, is an 
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opinion in the grand style. It points to prior authorities, but it is not 
weighed down by them. To use a biblical formulation, the opinion speaks 
with its own authority.*? Moreover, Justice Jackson’s voice is both dispas- 
sionate and personally engaged; theoretically sophisticated and profoundly 
distrustful of theory; the voice of a citizen and statesman as much as a 
judge; the voice of a man of action as well as an intellectual. The richness, 
complexity, and engagement of this voice are made obvious from the first 
words of the opinion. 


That comprehensive and undefined presidential powers hold both 
practical advantages and grave dangers for the country will impress 
anyone who has served as legal adviser to a President in time of tran- 
sition and public anxiety. While an interval of detached reflection 
may temper teachings of that experience, they probably are a more 
realistic influence on my views than the conventional materials of ju- 
dicial decision which seem unduly to accentuate doctrine and legal 
fiction. ... 

A judge, like an executive adviser, may be surprised at the poverty of 
really useful and unambiguous authority applicable to concrete prob- 
lems of executive power as they actually present themselves. Just 
what our forefathers did envision, or would have envisioned had they 
foreseen modern conditions, must be divined from materials almost 
as enigmatic as the dreams Joseph was called upon to interpret for 
Pharaoh. ... And court decisions are indecisive because of the judicial 
practice of dealing with the largest questions in the most narrow way. 

The actual art of governing under our Constitution does not and 
cannot conform to judicial definitions of the power of any of its 
branches based on isolated clauses or even single Articles torn from 
context. While the Constitution diffuses power the better to secure 
liberty, it also contemplates that practice will integrate the dispersed 
powers into a workable government. . . . Presidential powers are not 
fixed but fluctuate, depending upon their disjunction or conjunction 
with those of Congress.”° 


It is then that Justice Jackson states his famous test. Significantly, as I 
mentioned earlier, he sees the test as helpful but “over-simplified” and 
meant only as a “begin{ning].”’’ At all events, neither of the test’s first two 
groupings is met; this is not a case in which Congress and the president 
have acted in concert, nor has Congress left open the field. If the president 
has the power he claims, it must be because he can meet “the severe tests 
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under the third grouping,” that is, “where it can be supported only by any 
remainder of executive power after subtraction of such powers as Con- 
gress may have over the subject.”** Thus, as Justice Jackson noted, “we can 
sustain the President only by holding that seizure of such strike-bound in- 
dustries is within his domain and beyond control by Congress.””” 

But that was not possible on any of the four grounds urged by the gov- 
ernment. First, Justice Jackson rejected the view that the “vesting clause” 
of Article II of the Constitution, which grants “[t}he executive Power” of 
the national government to the president, constituted by its own opera- 
tion an exclusive “grant in bulk of all conceivable executive power.” The ac- 
count of prerogative powers contained in the Declaration of Indepen- 
dence led him “to doubt that {the framers] were creating their new 
Executive in [the] image [of George II1}.”*° Second, Justice Jackson found 
the government's reliance on the commander-in-chief clause equally un- 
availing. That clause cannot provide “support for any Presidential action, 
internal or external, involving use of force, [on the theory] that it vests 
power to do anything, anywhere, that can be done with an army or navy.”*! 
Indeed, the Constitution “certainly lays upon Congress primary responsi- 
bility for supplying the Armed Forces,” as well as for “the raising of rev- 
enues and their appropriation.”*” Most important, Justice Jackson stated, 
“No penance would ever expiate the sin against free government of hold- 
ing that a President can escape control of executive powers by law through 
assuming his military role.”*> Third, Justice Jackson found no support for 
the government’s position in the general constitutional direction that the 
president “shall take Care that the Laws be faithfully executed.” That is to 
be matched against the due process clause: “One gives a governmental au- 
thority that reaches so far as there is law, the other gives a private right that 
authority shall go no farther.”** Finally, Justice Jackson rejected the con- 
tention that the seizure of the steel mills could be supported “upon nebu- 
lous, inherent powers never expressly granted but said to have accrued to 
the office from the customs and claims of preceding administrations.”* 
Justice Jackson acknowledged that the “claim of inherent and unrestricted 
presidential powers has long been a persuasive dialectical weapon in polit- 


ical controversy”*° 


but not a compelling basis for answering a constitu- 
tional question. 

Two important points need to be made here. First, Justice Jackson’s 
personal engagement with these issues is made obvious from the first sen- 


tence of his opinion, in which he alludes to his service as presidential advi- 
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sor in a time of crisis.*’ The extent of that engagement is further demon- 
strated by the following statement: 


While it is not surprising that counsel should grasp support from 
such unadjudicated claims of power {historical instances in which 
broad powers were claimed but not passed upon by the courts], a 
judge cannot accept self-serving press statements of the attorney for 
one of the interested parties as authority in answering a constitu- 
tional question, even if the advocate was himself.** 


Although Justice Jackson’s opinion does not explain what he means by the 
reference to “the advocate” being “himself,” the meaning of that statement 
is clear from the briefs and oral argument. 

Of course, the government made extravagant arguments with respect 
to the sweep of executive power at every stage of Youngstown, as John W. 
Davis pointed out to great effect in his brief for the steel industry.*? Thus, 
Davis quoted the following colloquy between the trial judge and govern- 
ment counsel: 


The Court: So you contend the Executive has unlimited power in 
time of emergency? 

Mr. Baldridge: He has the power to take such action as is necessary 
to meet the emergency. . 

The Court: If the emergency is great, it is unlimited, is it? 

Mr. Baldridge: I suppose if you carry it to its logical conclusion, that 
is true. But I do want to point out that there are two limitations 
on the Executive power. One is the ballot box and the other is 
impeachment. 

The Court: Then, as I understand it, you claim that in time of emer- 
gency the Executive has this great power. 

Mr. Baldridge: That is correct. 

The Court: And that the Executive determines the emergencies and 
the Courts cannot even review whether it is an emergency. 

Mr. Baldridge: That is correct. 

The Court: So, when the sovereign people adopted the Constitu- 
tion, it enumerated the powers set up in the Constitution but lim- 
ited the powers of the Congress and limited the powers of the Ju- 
diciary, but it did not limit the powers of the Executive. Is that 

what you say? 

Mr. Baldridge: That is the way we read Article II of the Constitu- 
tion. .. . It is our position that the President is accountable only 
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to the country, and that the decisions of the President are conclu- 
as 40 
sive. 


‘To justify these points in the Supreme Court, the government found itself 
relying on historical practice, the “unadjudicated claims of power” to which 
Justice Jackson referred, as well as case law. In its brief, the government re- 
cited twelve instances in which President Roosevelt, without congressional 
authorization, had issued executive orders “taking possession of various 
companies when it appeared that a work stoppage would seriously impede 
operations.”*! 

The government's brief states, “The first seizure occurred as much as 
six months prior to Pearl Harbor, and a total of three plants were seized 
before our entry into the War.”*” Significantly, the government explained, 
“This first seizure, of the North American Aviation Plant, was justified by 
then Attorney General Jackson as an act within the ‘duty constitutionally 
and inherently rested upon the President to exert his civil and military, as 
well as his moral, authority to keep the defense efforts of the United States 
a going concern.’”* Solicitor General Perlman continued in the same vein 
at oral argument. Grounding his argument on historical examples,** the so- 
licitor general eventually reached the Roosevelt administration. 


The first seizure made by President Franklin D. Roosevelt, during his 
Administration, was that of the plants of the North American Avia- 
tion Company. . . . There was no war at the time and there was no 
statutory authority for that seizure. But the President, in the light of 
the existence of threats to the nation, . . . did seize those plants and 
exercised the authority that was vested in him without any specific 
statutory authorization, and on the powers vested in him by the Con- 
stitution, under all of the sections that I have read, and under his 
duty, the duty that had been vested in him time and again by Congress 
to carry out the previous Acts of Congress and the various Acts that 
Congress had passed.* 


This argument provoked a sharp response from Justice Jackson: “Are 
you not taking a good deal for granted when you take that as a precedent 
here? Looking back at the matter, if I remember rightly, North American 
was under direct contract with the United States, and they were subject to 
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control, to that extent, by the United States.”*° The solicitor general indi- 


cated that he thought that was correct, which led Justice Jackson to ob- 
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serve: “The Government owned the materials, the goods, and had control 
of the plants, and the whole thing, in a measure, was in the hands of the 
Government. There is no Government property here.”*’ Again, the solici- 
tor general conceded the point. 

Justice Jackson continued: “I do not believe that unless you amend 
those points you can make that stand as a precedent for this. I looked it up 
because I wondered how much of this was laid at my door.” The solicitor 
general responded, “Your Honor, we lay a lot of it at your door.” “Perhaps 
rightly,” Justice Jackson acknowledged. After a brief interruption by the 
solicitor general, however, Justice Jackson continued by stating: “I claimed 
everything, of course, like every other Attorney General does. It was a cus- 
tom that did not leave the Department of Justice when I did.”** The solic- 
itor general then quoted at length from Justice Jackson’s statement as at- 
torney general, but Justice Jackson objected that the quotation had been 
truncated, leaving out an observation he deemed important, namely, that 
the “situation of North American plants more nearly resembles insurrec- 
tion.”*” The solicitor general responded: 


That is right, Your Honor, but the part we have reproduced in our 
brief we think correctly explains the Constitutional powers of the 
President in the absence of any statutory provisions, and what Your 
Honor said with respect to the seizure of North American Aviation 
by the President more clearly states the Constitutional power vested 
in him. I think you will find that to be so, Your Honor.°? 


Ina sense, Justice Jackson responded to this point in his opinion, when he 
stated, “Nothing in my experience convinces me that such risks [of placing 
in the hands of the executive the sole responsibility for deciding whether 
to invoke emergency powers] are warranted by any real necessity, although 
such powers would, of course, be an executive convenience.”*' But the 
chief justice returned to the issue in his dissent: “President Roosevelt or- 
dered the seizure of the plant ‘pursuant to the powers vested in (him) by 
the Constitution and laws of the United States, as President of the United 
States of America and Commander in Chief of the Army and Navy of the 
United States.’ The Attorney General (Jackson) vigorously proclaimed 
that the President had the moral duty to keep this Nation’s defense effort 
a ‘going concern.’ His ringing moral justification was coupled with a legal 
justification equally well stated.”* 
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The foregoing discussion demonstrates the depth of Justice Jackson's 
personal engagement with these issues. The second central point I want to 
make is that it would be difficult to overstate the importance that Justice 
Jackson attributes to the problem presented in this case. The theory of 
American government depends on a balance between Congress and the 
president, and the potential consequences for liberty could be catastrophic 
if that balance were significantly upset. But the conditions of modern so- 
ciety and the amount of practical power that the president has make it 
difficult for Congress to hold its own, even if it has the will to do so and 
even if the Court has the will, as here, to lend Congress its support when 
necessary.** This problem is vexing in itself, but all the more so if the pres- 
ident has the inherent power to declare and administer an “emergency.” 
Moreover, neither the existence of will on the part of Congress nor the ex- 
istence of will on the part of the Court is something to be taken for 
granted. 

Justice Jackson had no doubt about either the purposes of the founders 
or their wisdom. The nation and the states may have been plagued by the 
absence of an effective executive under the Articles of Confederation and 
the first wave of state constitutions, and the Constitutional Convention of 
1787 may well have seen the weakness of the executive as a central problem 
to be solved. But the founders certainly did not intend to replicate the 
British monarchy when they designed the presidential office. As Justice 
Jackson noted, none of the government's arguments to the contrary is per- 
suasive. Even the prosecution of war requires the participation of both po- 
litical branches: The president “has no monopoly of ‘war powers, whatever 
they are. While Congress cannot deprive the President of the command of 
the army and navy, only Congress can provide him an army or navy to com- 


mand.” 


Moreover, the president's claim to broad, unchecked “emergency 
powers” is unsupported by the express language of the Constitution, which 
provides for only one such “emergency power” —the suspension of habeas 


corpus—which appears in Article I, not Article I1.°° 


Justice Jackson main- 
tained that the founders’ failure to provide for other emergency powers was 
not accidental: “hey knew what emergencies were, knew the pressures 
they engender for authoritative action, knew, too, how they afford a ready 
pretext for usurpation. We may also suspect that they suspected that emer- 
gency powers would tend to kindle emergencies.”*”” 

Of course, some other constitutions do provide for emergency pow- 


ers, and Justice Jackson thought the experiences of countries under such 
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constitutions might be instructive.*® It was no coincidence that the justice, 
so lately occupied by Nuremberg, should begin with Germany; the 
Weimar Constitution empowered the president, acting unilaterally and 
without legislative approval, “to suspend any or all individual rights if pub- 
lic safety and order were seriously disturbed or endangered.”>? Justice Jack- 
son noted that “This proved a temptation to every government, whatever 
its shade of, opinion, and in 13 years suspension of rights was invoked on 
more than 250 occasions.” The last of these occasions was when “Hitler 
persuaded President Von Hindenburg to suspend all such rights, and they 
were never restored.”°? Other countries, where the constitution required 
parliamentary approval of emergency measures, had not fared so poorly. 
According to Justice Jackson, then-recent experience might be “inconclu- 
sive as to the wisdom of lodging emergency powers somewhere in a mod- 
ern government,” but it suggested that “emergency powers are consistent 
with free government only when their control is lodged elsewhere than in 
the Executive who exercises them.”°! 
The opinion ends on a somber note. 


I cannot be brought to believe that this country will suffer if the 
Court refuses further to aggrandize the presidential office, already so 
potent and so relatively immune from judicial review, at the expense 
of Congress. 

But I have no illusion that any decision by this Court can keep 
power in the hands of Congress if it is not wise and timely in meeting 
its problems. .. . If not good law, there was worldly wisdom attributed 
to Napoleon that “The tools belong to the man who can use them.” 
We may say that power to legislate for emergencies belongs in the 
hands of Congress, but only Congress itself can prevent power from 
slipping through its fingers. 

The executive action we have here originates in the individual will 
of the President and represents an exercise of authority without law. 
... With all its defects, delays, and inconveniences, men have discov- 
ered no technique for long preserving free government except that 
the Executive be under the law, and that the law be made by parlia- 
mentary deliberations. 

Such institutions may be destined to pass away. But it is the duty of 
the Court to be last, not first, to give them up. 


In other words, the Court has done what it can in this case, but the ques- 
tion remains whether that is enough. After all, the Court has said that the 
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power belongs to Congress, but will Congress have the will or the fortitude 
to insist on it? If it has the will and the fortitude, will it have the cunning 
and the perseverance to be successful? It is not easy to challenge the presi- 
dent’s authority, particularly in time of war or national emergency, when 
much is at stake, the president has the best interests of the country at 
heart, and the president presumptively has superior access to important 
information. 

Indeed, would the Court be willing to stand up to the president on an- 
other occasion? As Justices Clark and Frankfurter both observed, that is 
not an assignment to volunteer for. Justice Jackson made a similar point in 
The Supreme Court in the American System of Government, when he noted that 
the great distinguishing feature of our system of government, as opposed 
to “those governments abroad which have been subverted by dictatorship,” 
is that the Supreme Court “can interpose judicial authority between polit- 
ical forces and those whose liberty they would override.” At the same time, 
however, he emphasized that our judiciary also has certain “jurisdictional, 
procedural, and political shortcomings,” which limit its capacity and its 
will to use that authority and which therefore “counsel against leaving the 
protection of liberty wholly to the judiciary, while heedlessly allowing the 
elected branches to be constituted without regard to their members’ atti- 
tudes towards liberty.”® 

The Court’s consciousness of its own infirmities, Justice Jackson sug- 
gested, “may explain its apparent yielding to expediency, especially during 
war time.”°* Certainly Justice Jackson had seen that “yielding to expedi- 
ency” in Korematsu v. United States,°> in which the Court upheld the crimi- 
nal conviction of a Japanese American who had failed to comply with a 
military order requiring all persons of Japanese descent to leave their 
home districts. Justice Jackson was one of three dissenters. In his dissent, 
Justice Jackson observed that the Court’s willingness to endorse this 
scheme was “a far more subtle blow to liberty” than the scheme itself.°° 
Thus, he wrote: 


The very essence of the military job is to marshal physical force, to re- 
move every obstacle to its effectiveness, to give it every strategic ad- 
vantage. Defense measures will not, and often should not, be held 
within the limits that bind civil authority in peace. No court can re- 
quire such a commander in such circumstances to act as a reasonable 
man; he may be unreasonably cautious and exacting. Perhaps he 
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should be. But a commander in temporarily focusing the life of a 
community on defense is carrying out a military program; he is not 
making law in the sense the courts know the term. ... 

But if we cannot confine military expedients by the Constitution, 
neither would I distort the Constitution to approve all that the mili- 
tary may deem expedient. This is what the Court appears to be doing, 
whether consciously or not. I cannot say, from any evidence before 
me, that the orders of General De Witt were not reasonably expedi- 
ent military precautions, nor could I say that they were. But even if 
they were permissible military procedures, I deny that it follows that 
they are constitutional. [f, as the Court holds, it does follow, then we 
may as well say that any military order will be constitutional and have 
done with it. 

The limitations under which courts always will labor in examining 
the necessity for a military order are illustrated by this case. How does 
the Court know that these orders have a reasonable basis in necessity? 
No evidence whatever on that subject has been taken by this or any 
other court. ...So the Court, having no real evidence before it, has no 
choice but to accept General DeWitt’s own unsworn, self-serving 
statement, untested by any cross-examination, that what he did was 
reasonable. .. . 

{OJ}nce a judicial opinion rationalizes such an order to show that it 
conforms to the Constitution, or rather rationalizes the Constitu- 
tion to show that the Constitution sanctions such an order, the Court 
for all time has validated the principle. .. . Every repetition imbeds 
that principle more deeply in our law and thinking and expands it to 
new purposes. ... A military commander may overstep the bounds of 
constitutionality, and it is an incident. But if we review and approve, 
that passing incident becomes the doctrine of the Constitution. 
There it has a generative power of its own, and all that it creates will 
be in its own image.®” 


Justice Jackson was clear that “the existence of a military power rest- 
ing on force so vagrant, so centralized, so necessarily heedless of the indi- 
vidual is an inherent threat to liberty.” On the other hand, the Court’s per- 
formance in Korematsu caused Justice Jackson to conclude that people 
should not be led “to rely on this Court for a review that seems to me 
wholly delusive.”°’ Thus, he turned again to the responsibility of the 
people in a democratic society: “If the people ever let command of the 
war power fall into irresponsible and unscrupulous hands, the courts wield 
no power equal to its restraint.”°? While Justice Jackson undoubtedly con- 
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templated a larger role for the courts in Youngstown than he had in Kore- 
matsu, the basic point remained the same. 


HAMDI 


Fifty-two years later, the Court was again presented with a case involving 
extravagant claims about the scope of the president’s powers as com- 
mander in chief and the nation’s organ in the field of foreign affairs.” In 
Hamdi v. Rumsfeld,’ the Court was asked to decide whether the president 
was constitutionally and legally authorized to detain a U.S. citizen within 
the United States based solely on the president’s determination that the 
citizen was an “enemy combatant.” Significantly, the term enemy combatant 
had no recognized definition, but the Court found no need to consider the 
due process implications of that fact.” In any event, the Court split dra- 
matically on the issues it did address, and the distribution of votes and ra- 
tionales is difficult to summarize in short compass. Justice O’Connor 
wrote a plurality opinion, in which she, the chief justice, Justice Kennedy, 
and Justice Breyer took the view that Congress, by passing the Force Act 
(which it did within days after the attacks of September 11, 2001), im- 
pliedly authorized the president to seize and detain “enemy combatants.” 
But they also determined that U.S. citizens so seized and thereafter held 
within the United States were entitled, under the due process clause, to a 
“meaningful opportunity to contest the factual basis for that detention be- 
fore a neutral decision maker.” 

When the Hamdi decision was announced, Justice O’Connor’s opinion 
was justly praised for its rejection of the administration’s most extravagant 
position, that is, that the president’s classification of a U.S. citizen as an 
“enemy combatant” was conclusive, not subject to any further review, and 
a proper basis for indefinite detention. According to Justice O’Connor, a 
citizen so held was constitutionally entitled to an independent review of 
that determination. But that required answering the next question, 
namely, what kind of review was required: “Even in cases in which the de- 
tention of enemy combatants is legally authorized, there remains the ques- 
tion of what process is constitutionally due to a citizen who disputes his en- 
emy-combatant status.””* 

Justice O’Connor first rejected the government's argument that the 
“undisputed” fact of Hamdi’s capture in a combat zone was, by itself, a 
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sufficient legal basis for his classification as an “enemy combatant.” In her 
view, the fact of his apprehension in a combat area could not obviate the 
need for further factual inquiry. Justice O'Connor dispatched the idea that 
there was any basis for saying that Hamdi, who had not been allowed access 
to counsel until after the petition for review in the Supreme Court had 
been filed on his behalf, and had been denied any opportunity whatsoever 
to tell his side of the story, had made any “concessions.””> Justice O’Connor 
also rejected the government’s second argument, that is, that “the extraor- 
dinary constitutional interests at stake” (by which she meant those of the 
government, not the individual) required the courts to “assume the accu- 
racy of the Government’s articulated basis for Hamdi’s detention, as set 
forth in the Mobbs Declaration, and assess only whether that articulated 
basis was a legitimate one.””° But Justice O’Connor likewise rejected the 
district court’s “apparent belief” that “the appropriate process would ap- 
proach... that [which] accompanies a criminal trial.””’ She observed: 


Both of these positions highlight legitimate concerns. And both em- 
phasize the tension that often exists between the autonomy that the 
Government asserts is necessary in order to pursue effectively a par- 
ticular goal and the process that a citizen contends he is due before he 
is deprived of a constitutional right. The ordering mechanism that 
we use for balancing such serious competing interests, and for deter- 
mining the procedures that are necessary to ensure that a citizen is 
not “deprived of life, liberty, or property, without due process of law,” 
... is the test that we articulated in Mathews v. Eldridge, 424 U.S. 319 
(1976). . . . Mathews {which involved eligibility for social security 
benefits} dictates that the process due in any given instance is deter- 
mined by weighing “the private interest that will be affected by the 
official action” against the Government’ asserted interest, “including 
the function involved” and the burdens the Government would face 
in providing greater process. ... The Mathews calculus then contem- 
plates a judicious balancing of these concerns, through an analysis of 
“the risk of an erroneous deprivation” of the private interest if the 
process were reduced and the “probable value, if any, of additional or 
substitute procedural safeguards.””* 


Justice O’Connor then purported to apply the Mathews test to 
Hamdi’s case to determine what process is due in the circumstances. There 
is much uplifting language here and elsewhere in Justice O’Connor’s opin- 
ion: “Whatever power the United States Constitution envisions for the 
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Executive in its exchanges with other nations or with enemy organizations 
in times of conflict, it most assuredly envisions a role for all three branches 
when individual liberties are at stake.””” Justice O'Connor acknowledged 
both the importance of the individual's interest in liberty and the govern- 
ment’ interest in protecting the nation. 


Striking the proper constitutional balance here is of great impor- 
tance to the Nation during this period of ongoing combat. But it is 
equally vital that our calculus not give short shrift to the values that 
this country holds dear or to the privilege that is American citizen- 
ship. It is during our most challenging and uncertain moments that 
our Nation’s commitment to due process is most severely tested; and 
it is in those times that we must preserve our commitment at home to 
the principles for which we fight abroad.*° 


Justice O’Connor then rejected both the procedural framework pro- 
posed by the government and “the process apparently envisioned by the 
District Court below.”*! According to Justice O’Connor, the risk of erro- 
neous deprivation of liberty is too high under the government’s proposal, 
and the additional safeguards suggested by the district court are unwar- 
ranted “in light of their limited ‘probable value’ and the burdens they may 
impose on the military in such cases.”*” Despite this language, there is lit- 
tle clarification of the real interests at stake, still less so of the weights that 
might reasonably be assigned to those interests or of the actual effects that 
might be expected to follow from the granting or withholding of any par- 
ticular procedural protections. The Court did not emphasize the point, but 
a balancing test that pits the preservation of the nation against the liberty 
of one individual seems heavily weighted on one side of the scales. 

Justice O’Connor focused on considerations she deemed less global. 
She was moved, for example, by the government's interest in autonomy, 
which she thought particularly important in this context. But the govern- 
ment (meaning the executive branch) is normally concerned about auton- 
omy, if, by that, one means the government’s interest in doing what it 
chooses to do, in accordance with its own view of the national interest, 
with minimal transparency and with as little interference as possible from 
Congress, the courts, and the public. More to the point, as Justice O’Con- 
nor recognized, are “the weighty and sensitive governmental interests in 
ensuring that those who have in fact fought with the enemy during a war 
do not return to battle against the United States.”*’ In addition, the gov- 
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ernment has practical concerns about military officers being “unnecessar- 
ily and dangerously distracted by litigation half a world away” and with the 
conduct of discovery that would both “intrude on the sensitive secrets of 
national defense and result in the futile search for evidence buried under 
the rubble of war.”** The government's interests also may include an inter- 
est in avoiding cumbersome and inefficient procedures in a large number of 
routine cases; but that consideration is not invoked here, and it probably 
could not be invoked, given the small class of persons to whom the rule 
would apply. 

The individual’s interest is straightforward: he would prefer not to be 
classified as an “enemy combatant” and possibly deprived of liberty for the 
rest of his life. Even assuming that some balancing of interests is appropri- 
ate or possible, however, it is far from self-evident as to how such incom- 
mensurable goods are to be balanced, as a practical matter, and Justice 
O’Connor’s opinion sheds very little light on that issue. To be sure, the 
competing interests are nominally identified, but what weights they are to 
be given and how they are to be balanced remain to be seen. Nothing is 
quantified, even in the crudest terms, and the “judicious balancing of these 
concerns, through an analysis of ‘the risk of an erroneous deprivation’ of 
the private interest if the process were reduced and the ‘probable value, if 
any, of additional or substitute safeguards,” occurs, if at all, in only the 
most abstract and generalized sense. 

Purporting to apply Mathews, but actually speaking only in the most 
conclusory terms, Justice O’Connor concluded that a citizen challenging 
his classification as an “enemy combatant” must be given notice of the fac- 
tual basis for his classification and “a fair opportunity to rebut the Govern- 
ment’s factual assertions before a neutral decisionmaker.”® Similarly, due 
process requires that “the right to notice and an opportunity to be heard 
‘must be granted at a meaningful time and in a meaningful manner.’”*° Jus- 
tice O’Connor then proceeded to articulate the various ways in which cus- 
tomary procedures might “be tailored to alleviate their uncommon poten- 
tial to burden the Executive at a time of ongoing military conflict.”*” 
Beyond her general statements about distracting military officers from 
their duties, possibly endangering sensitive information, and possibly hav- 
ing to search for evidence “under the rubble of war,” Justice O’Connor’s 
opinion did not attempt to demonstrate why this situation presented an 
“uncommon potential to burden the Executive.” Nor did she attempt to 
evaluate the possible effects of her “tailoring” on the integrity and reliabil- 
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ity of the fact-finding process, let alone on the rights of the accused. Jus- 


tice O’Connor wrote: 


Hearsay, for example, may need to be accepted as the most reliable 
available evidence from the Government in such a proceeding. Like- 
wise, the Constitution would not be offended by a presumption in fa- 
vor of the Government’s evidence, so long as that presumption re- 
mained a rebuttable one and fair opportunity for rebuttal were 
provided. Thus, once the Government puts forth credible evidence 
that the habeas petitioner meets the enemy-combatant criteria, the 
onus could shift to the petitioner to rebut that evidence with more 
persuasive evidence that he falls outside the criteria. .. . In the words 
of Mathews, process of this sort would sufficiently address the “risk of 
an erroneous deprivation” of a detainee’s liberty interest while elimi- 
nating certain procedures that have questionable additional value in 
light of the burden on the Government.” 


Justice O’Connor’s claim is that the threats to military operations 
posed by a basic system of independent review are not so weighty as to 
trump a citizen's core rights to challenge meaningfully the government's 
case and to be heard by an impartial adjudicator.’ In reality, however, 
those core rights are so cabined and redefined by the opinion as to be al- 
most unrecognizable. Nonetheless, Justice O’Connor also expressly re- 
jected the government’s suggestion that judicial review should not deal 
with individual cases but should be limited to a review of the overall 
classification system. She rejected the idea that the government's 
classification of someone as an “enemy combatant” should be upheld if 
there is only “some evidence” to support it.” On the other hand, if the 
government were to provide an appropriate opportunity for a person des- 
ignated as an “enemy combatant” to be heard by an “appropriately autho- 
rized and properly constituted military tribunal,” the civilian courts pre- 
sumably could apply a less rigorous standard of review than would be the 
case if the civilian courts were essentially considering the issues for the 
first time.”! Justice O’Connor also suggested that “a habeas court in a case 
such as this might accept affidavit evidence like that contained in the 
Mobbs Declaration, so long as it also permits the alleged enemy combat- 
ant to present his own factual case to rebut the Government's in return.”?? 

Finally, Justice O’Connor claimed to address the question whether an 
accused “enemy combatant” facing the prospect of indefinite detention 
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has the right to consult an attorney, whether appointed or retained. 
Hamdi had been held incommunicado, without access to counsel, family, 
or anyone else, from the time he was turned over to the U.S. military by the 
Afghan Northern Alliance sometime in fall 2001 until December 2003, 
shortly before the Court granted certiorari.?> Although a proceeding was 
brought on Hamdi’s behalf, he was allowed no contact with those who 
brought the proceeding, and he had no input whatever into the conduct of 
that proceeding. Indeed, he was first allowed access to counsel (in a moni- 
tored meeting) only after a petition for certiorari had been filed on his be- 
half in the Supreme Court. When the government permitted Hamdi to 
have access to counsel, it did so as a matter of grace, accompanied by a firm 
assertion that Hamdi was not so entitled. The government intended to 
moot the issue in the Supreme Court, and the ploy worked. Justice O’Con- 
nor noted: “He unquestionably has the right to access to counsel in con- 
nection with the proceedings on remand. No further consideration of this 
issue is necessary at this stage of the case.””* In other words, the govern- 
ment’s limited concession relieved the Court of any need to decide whether 
Hamdi was entitled to consult counsel. The question was therefore left 
open as to whether the demands of military convenience—in addition to 
justifying the use of hearsay and the reversal of the burden of proof— 
might justify the withholding of legal advice to someone who faced the 
possibility of life imprisonment. 


JACKSON AND O'CONNOR: 
AN IMAGINED INTERROGATION 


Justice O’Connor’s pronouncement that Hamdi was entitled to due 
process in connection with his designation as an “enemy combatant,” to- 
gether with her description of what procedures were due in the circum- 
stances of the case, constitute the heart of her opinion. In this way, the 
Court declared what was to be done on remand in this case and what the 
executive and judicial branches presumably are to do in future cases. Justice 
O’Connor’s resolution of these issues is to be contrasted with Justice Jack- 
son’s opinion in Youngstown. In both instances, we have opinions in consti- 
tutional cases that raise fundamental questions about executive power, the 
separation of powers, and individual rights. But the opinions themselves 
are entirely different. What Justice Jackson had to say in Youngstown was 
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personal, practical, and transparent. It built on existing law but trans- 
formed that law as well.”> The same cannot be said of Justice O’Connor’s 
opinion in Hamdi. That opinion does not convey the same sense of per- 
sonal engagement. Nor does it seem practical or transparent in the same 
way that Justice Jackson’s opinion did. Indeed, the reader of Justice 
O’Connor’s opinion is left with profound uncertainty as to what it means. 
In fairness, of course, the two opinions served different purposes: Justice 
O’Connor aspired to speak for a majority and succeeded in speaking for a 
plurality, but Justice Jackson spoke only for himself. 

In any event, one can only begin to imagine how someone with Justice 
Jackson’s approach to constitutional adjudication would respond to the 
Hamdi opinion. For example, Justice O'Connor goes to great lengths to 
demonstrate that the due process clause applies to persons the government 
wishes to classify as “enemy combatants,” but she then recognizes that the 
government's need for “autonomy” and relief from “the burdens {that pro- 
cedural requirements} may impose on the military in such cases” requires 
that the procedures be specially tailored to these circumstances. When the 
tailor has finished her work, the overcoat has become a fig leaf, but the fig 
leaf still answers to the name of an overcoat. What is the point of that? Is 
that style of constitutional decision making consistent with the purpose of 
constitutional law in a democratic society? 

One may well imagine Justice Jackson, the old trial lawyer from 
Jamestown, New York, asking at the outset whether the government 
might not be obliged to define the term enemy combatant. As Justice 
O’Connor acknowledged, there is “a dispute” about the meaning of the 
term: it has no generally recognized meaning under either domestic law or 
the law of war (which traditionally has distinguished between “lawful com- 
batants” and “unlawful combatants”), and the government seems to have 
chosen the term to avoid previous nomenclature and its legal implica- 
tions.”° But how can we tell whether someone meets the qualifications for 
treatment as an enemy combatant when the government declines to com- 
mit itself to a definition of general applicability? 

The apparently easy application of the “what process is due” standard 
from Mathews v. Eldridge masks what really is at stake here: the possibility 
that a U.S. citizen may be imprisoned for life as a result of a military deter- 
mination, based on an administrative dossier of possibly limited reliability, 
and susceptible to only limited judicial review.’’ But to be “meaningful,” 
that analysis itself requires a rigorous policy analysis, starting from the 
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ground up with hard facts. Applying it to generalities conveys an appear- 
ance of rigor where none in fact exists. Measuring Justice O'Connor's opin- 
ion by another standard from administrative law, we might wonder what 
findings she has actually made about relative burdens and benefits and, 
most important, where she would point us in aid of demonstrating a “ra- 
tional connection between the facts found and the choice made.””® Per- 
haps the problem is not that the use of Mathews trivializes what is at stake 
here, as Justice Thomas suggested in his dissent,”’ but that the determina- 
tion of someone’s status as an enemy combatant necessarily requires an ap- 
plication of the Mathews test more rigorous than the application it receives 
in Justice O’Connor’s opinion. '°° 

In the same vein, Justice Jackson undoubtedly would question 
whether Justice O’Connor had established that more traditional notions of 
due process necessarily would cast a substantial burden on the government, 
as opposed to a mere inconvenience. “It is fine,” he might argue, “to talk 
about searching through rubble, losing control over secrets, and distracting 
the military from the war effort, but are those assertions not more poetry 
than reality? What is the evidence to support a real danger here? What is 
the evidence that shows the real costs here?” The old trial lawyer might 
also add that there is no reason to believe that Justice O’Connor’s proce- 
dural “tailoring” is itself “tailored” to suit the problem. He might argue 
that the number of people we are talking about— U.S. citizens captured in 
a war zone and transported to the United States —will be very small in any 
case. How much burden could affording them a hearing be? How much of 
a burden could it be to have to prove their status according to traditional 
standards?! * 


The old trial lawyer might go on: 


Assuming you are right about the dangers and the costs, let’s drill 
down a little and see how this system would work. The government 
can put in evidence like the Mobbs Declaration that the government 
submitted in Hamdi—which simply identifies the declarant as an em- 
ployee of the Department of Defense who has reviewed records that 
show that Hamdi is an enemy combatant because he was fighting for 
the Taliban (then the legitimate government of Afghanistan), that 
Hamdi was apprehended on the battlefield by Afghan Northern Al- 
liance forces, and that he was later turned over to the United States. 
Once someone in the government files a declaration like that, the 
burden shifts to Hamdi to refute that “evidence.” But Hamdi is in the 
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brig in South Carolina, he is being held incommunicado, and he can 
consult with a lawyer only if the government grants him that privi- 
lege. In all likelihood, the evidence or witnesses he would need to re- 
fute those assertions would have been in Afghanistan at some point, 
but they could be anywhere in the world by the time he is afforded the 
opportunity to challenge the government's case. 

It is bad enough that due process permits the government to brand 
someone as an “enemy combatant” with hearsay evidence, but requir- 
ing the individual to disprove the hearsay assertion— shifting the nor- 
mal burden of proof—will make it impossible in most cases for any- 
one to prove his innocence. This scheme just cannot work in the way 
that our system of law and justice is supposed to work. This is a case 
like Korematsu. If this is the best that the Court can do, it might be 
better off not pretending to enforce the Constitution. 

As a technical matter, | know that this is an administrative pro- 
ceeding, not a criminal one. But this case is not about allocating pub- 
lic housing or social security benefits. If someone is branded an “en- 
emy combatant,” he can be held incommunicado for the duration of 
the conflict—which may be the rest of his life. When interests like 
that are at stake, our system of government has always insisted that 
the government prove its case, not that the individual carry the bur- 
den of showing the government made a mistake. The individual is 
presumed innocent, and the burden of proof rests with the govern- 
ment. That goes back to England, but also to Athens and Rome, and 
to the Hebrew Bible.'” 

How can we say so casually that “the Constitution would not be of- 
fended by a presumption in favor of the Government’s evidence”? 
Cases are won and lost every day because of who has the benefit of a 
presumption or who must carry the burden of persuasion. We do not 
casually allocate those burdens and benefits. We do so only on policy 
grounds, after reflection; we consider such things as who has easiest 
access to the evidence. I don’t see any analysis like that here. When 
someone has one hand tied behind his back, you don’t tie the other 
one, too. How can someone held incommunicado muster a defense, 
especially if he does not even have the right to a lawyer? 

There is another point, too. You talk about the government's inter- 
est. But the government's interest isn’t just about winning. It’s about 
seeing that justice is done. We've said before that the United States 
prevails whenever justice is done in its courts.'°> That’s because our 
government, as Chief Justice Marshall said, is a government that is 
“emphatically, and truly, a government of the people.”!°4 A govern- 
ment of the people has as much interest in seeing that the innocent 
are not locked up as it has in seeing that the guilty are. 
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Like Justice O’Connor, Justice Jackson was capable of soaring phrases. 
But Justice Jackson’s opinion in Youngstown is rooted and concrete; it at- 
tends to detail and acknowledges its consequences. It is ironic, of course, 
that Justice O’Connor and the other justices in Hamdi and Hamdan are so 
fond of quoting or following Justice Jackson’s test in its decontextualized 
form, as if it were a touchstone or panacea. Such uses of the test are not 
consistent with Justice Jackson’s view of the world or with his method of 
judging. They may skim the surface of his opinion, but their project was 
not his. 


CONCLUSION 


Justice Jackson recognized both the complexity and the moral quality of 
adjudication. Judging is not accounting, and it is not mechanical. It is cre- 
ative in the best sense: human, personal, and engaged. For Justice Jackson, 
adjudication is nothing if not disciplined and restrained. But he also rec- 
ognized that adjudication cannot suffer blinders; the materials with which 
judges necessarily work are subtle, unbounded, almost infinitely various, 
and often point in different directions. “Chere comes a point,” Justice 
Frankfurter wrote, “where this Court should not be ignorant as judges of 
what we know as men.”! Justice Jackson had no doubt that his view of 
adjudication demands much of judges. But just as he taught us to expect 
much of the courts, he taught us not to place all our hopes in them. 
Courts speak in terms of high principles, but courts, like other human be- 
ings and other human institutions, often temper their principles to suit 
the circumstances. 

Like other human beings, judges sometimes betray their responsibili- 
ties and take advantage of the power that comes to them with their posi- 
tions. Some will use that power to inflict their policy preferences on the 
rest of us; others will profit in more mercenary ways. Paradoxically, some 
judges will seek to preserve or aggrandize their power by not exercising it. 
Knowing that a different course might exact a cost to the judiciary itself, 
judges may be deaf to the voice of an unpopular group or cause. The bal- 
ance is a delicate one; it requires that judges act with fortitude but also with 
understanding, modesty, and restraint. It requires wisdom, of course, and 
that, ultimately, is one reason why Justice Jackson counseled us not to place 
all our hopes in the courts. No nation can expect that the wisdom of its 
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courts will supply the deficits of its other institutions, or of the people 
themselves. 

It may be even less prudent to depend on the courts now than it was in 
Justice Jackson’s time. Judges generally do not view their work in the same 
way that Justices Jackson and Frankfurter did. Among other things, critics 
of the courts often confuse the exercise of creativity, intellectual engage- 
ment, and moral responsibility with a lack of fidelity to the proper role of 
an unelected judiciary. Judges (or their clerks) often seek to deflect such 
criticism by writing in formulaic ways. To be sure, some questions can be 
answered in this way. The problem comes when even major constitutional 
decisions like Hamdi read as if constitutional adjudication were an essen- 
tially mechanical undertaking—a task to be accomplished by shuffling the 
beads of an abacus. Complexity is ignored, rather than confronted, and 
judges purport to decide difficult cases with tests and checklists that pro- 
duce seemingly certain results. But that “certainty” is more apparent than 
real. It comes only after someone has somehow chosen the factors to be 
considered and assigned values to them, either explicitly or implicitly, in a 
particular case. The appropriateness of the mode of inquiry to the nature 
of the subject matter receives little attention. Ironically, the malleability of 
these tests may create an even greater temptation to idiosyncratic judg- 
ment than do more open-ended modes of inquiry, and it does so in a way 
that stifles frank discourse. Judges are more likely now than in Justice Jack- 
son’s day to think that their duty is to write in narrow ways about broad and 
transcendent issues, however they might think about them in the quiet of 
their studies. 

As Justice Jackson reminds us, there are limits to what the Court can 
accomplish, even if the Court has the will to act. For example, the Court 
can ratify Congress's power, as it did in Youngstown, but it is up to Congress 
to find the wisdom and tenacity to use that power. Perhaps the Court can 
sometimes save Congress from the president, but the Court clearly cannot 
save Congress from itself. Nor can the Court save the people from them- 
selves, and it is upon the people that liberty and democratic government 
ultimately depend. 

We live in a time when great pressures have been put upon our system 
of government. Some of those pressures are external; others are the result 
of our own failings. Ironically, some are even the products of our success. 
To name just one, our very success in providing for a strong national de- 
fense has altered the alignment of the branches by further concentrating 
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power in the executive. Of course, the president’s power to commit the na- 
tion was not limited, even in Justice Jackson’s day, to sending the navy 
halfway around the world and telling Congress to fund its return. But the 
implications of the president’s power to commit the nation have increased 
dramatically in the past half century. With little or no congressional ac- 
tion, a president may commit the United States to military actions that set 
a practically irrevocable course and that may eventually exact costs that can 
be tallied up only in terms of thousands of lives, billions of dollars, and un- 
told damage to the standing of the nation. This can be accomplished in 
consultation with a narrow group of advisors, and it may be done in a mat- 
ter of hours, if not minutes. Moreover, even when actions cannot be so 
swiftly accomplished, the legitimate need for secrecy in matters of foreign 
and military affairs can easily be exploited to stifle debate on controversial 
policies until it is too late. 

In the main, these are not problems for the Court. These are not prob- 
lems that the Court can solve or likely will. But these problems are serious; 
they affect the very infrastructure of democracy. As Justice Jackson persis- 
tently reminded us, these problems are the people's problems. They are our 
problems, not the justices’. But we have become accustomed to tending 
our own fires. We have chosen to focus on our private lives and our private 
fortunes.!°° While there is reward in that, there is cost as well. In any event, 
it will not do, if Justice Jackson’s republic is to be our own. 
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Privacy’s END 
‘oF 
Fed Rubenfeld 


How adequate is the word “privacy” as a way to capture the essential meaning of 
the Fourth Amendment? Ever since Katz v. United States (concerned with the bug- 
ging of a telephone booth), the Supreme Court and commentators alike have con- 
ceived of the protections of the Fourth Amendment largely in privacy terms. This 
move was driven initially by the desire to escape from the limitations of an ap- 
proach that spoke in property terms—ownership, possession, license to be present, 
and so on. This movement fit with the general culture as well. 

As Fed Rubenfeld reminds us in this essay, the word “privacy” does not ap- 
pear in the Fourth Amendment’ text. Moreover, however helpful privacy may 
be in thinking about searches, it is almost useless in thinking about arrest or de- 
tainment —about “seizure” of the person. This is an intrusion that does much 
more than violate privacy in the usual sense: it is an interference with liberty and 
autonomy. 

In place of privacy, Rubenfeld proposes another mode of analysis that promises 
to give the Fourth Amendment new legal and political life. 


How fragile a thing, law. Constitutional principles that took root over cen- 
turies can wither and die in a few short years. Freedoms long prized—free- 
doms long distinguishing the United States from much of the rest of the 
world—can disappear in the blink of a firebomb. 

Not long ago, the notion that police could seize Americans off the 
streets and throw them in prison without probable cause might have 
seemed laughable. “We allow our police to make arrests only on ‘probable 
cause,” we used to be told. “Arresting a person on suspicion, like arresting 
a person for investigation, is foreign to our system.”' To call a particular 
confinement “nothing more or less than unadorned preventive detention”? 


was to condemn it, because unadorned preventive detention—once upon a 
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time — did not exist in this country. The power to imprison on mere suspi- 
cion or “dangerousness” or executive say-so belonged to dictatorships. But 
the previous president of the United States had claimed the power to im- 
prison any individual he declares an “enemy combatant” — including a U.S. 
citizen seized inside the United States—without probable cause, without 
criminal charge, with limited or no judicial review, and with preventive de- 
tention the explicit justification.’ 

Not long ago, it was possible to believe that the Fourth Amendment 
prohibited the government from tapping Americans’ telephone calls ex- 
cept with probable cause and, absent exigent circumstances, judicial au- 
thorization. As late as 2004, the president declared: 


Now, by the way, any time you hear the United States Government 
talking about wiretap, it requires—a wiretap requires a court order. 
Nothing has changed, by the way. When we're talking about chasing 
down terrorists, we're talking about getting a court order before we 
do so. It’s important for our fellow citizens to understand, when you 
think Patriot Act, constitutional guarantees are in place when it 
comes to doing what is necessary to protect our homeland, because 
we value the Constitution.* 


These statements, it turned out, were not accurate. The president would 
later admit that, in 2002, he had personally but secretly authorized (and 
then repeatedly reauthorized) the National Security Agency to intercept 
hundreds, perhaps thousands, perhaps tens of thousands, of telephone 
calls and e-mail messages, without probable cause and without a court or- 
der. 

One cannot expect too much from judges in wartime. After all, the 
Constitution has been stretched before in times of war, real or perceived, 
hot or cold. But the weakness in Fourth Amendment law today — notice its 
strange and almost complete silence in the dispute over unlawful combat- 
ant detentions, despite the fact that arrests on less than probable cause 
were among the paradigmatic abuses that the Fourth Amendment was en- 
acted to forbid—cannot be attributed solely to the winds of war. 

To meet today’s challenges,° Fourth Amendment law would need the 
strongest of anchors—the clearest understanding of what it stands for and 
against. But at the core of modern Fourth Amendment law, there is instead 
a kind of doctrinal black hole, known as the “reasonable expectation of 
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privacy.”’ This concept, the supposed “touchstone of Fourth Amendment 
analysis,”’ has never been able to do the work required of it. 

Tempting as it is to employ the language of privacy in arguing against 
unwanted surveillance, I suggest here that it is time to bring an end to pri- 
vacy’s reign as the touchstone of Fourth Amendment law. Under expecta- 
tions of privacy thinking, the Fourth Amendment has lost hold of its text, 
its paradigm cases, and its ability to stand firm against patently unconsti- 
tutional searches and seizures. I suggest that personal /ife is instead the 
Fourth Amendment’s end. 


I. THE RISE OF PRIVACY IN 
FOURTH AMENDMENT LAW 


The term privacy cannot be found in the U.S. Constitution. This absence 
has been much remarked on,’ but typically in connection with a different 
right of privacy, the one announced in Roe v. Wade.'° It is as true of the 
Fourth Amendment as of the Fourteenth, however, that the text makes no 
mention of privacy—or reasonable expectations thereof. Instead, the 
Fourth Amendment guarantees a right of security. The first words of the 
Fourth Amendment set forth a right not to be private but “to be secure”: 
“The right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be violated.”" 

The term secure barely figures in modern doctrine. Current search and 
seizure thinking proceeds as if the first words of the Fourth Amendment 
were not there at all—as if the amendment simply read, “There shall be no 
unreasonable searches or seizures.”'” Perversely, when security is discussed 
in modern Fourth Amendment analysis, it is almost invariably pitted 
against Fourth Amendment rights: the nation’s security, we are told, is 
what must be balanced against individuals’ Fourth Amendment freedoms.’ 

This balancing idea completes the basic structure of modern Fourth 
Amendment law. In essence, in the great run of cases, current law has two 
elements. First, courts are asked to decide whether a challenged search or 
seizure violates the claimant’s reasonable expectation of privacy; if so, 
courts are expected to balance this intrusion against the state interests 
served by the search or seizure. The idea of the claimant having a right to 
be secure in anything is simply absent. 
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With the elision of the word secure, another term in the Fourth 
Amendment vanishes as well: the people. In the Fifth Amendment, the 
holder of the enumerated rights is singular: “nor shall any person be . .. com- 
pelled in a criminal proceeding to be a witness against Aimse/f.”'* Similarly, 
the Sixth Amendment's right holder is the singular “accused,” who is 
granted, for example, the right “to be confronted with the witnesses 
against /im.”'> But the security right guaranteed by the Fourth Amend- 
ment is attributed to “the people,” who are “to be secure in their persons, 
houses, papers, and effects.”'° What is lost when modern doctrine passes 
over “the people” and “their” right to be “secure,” replacing these terms 
with a suspect’s “reasonable expectations of privacy”? That is the question 
I mean to raise in this essay. 

It is not entirely clear when the Court first began to conceive of the 
Fourth Amendment as protecting a “right to privacy.” Perhaps the decisive 
year was 1890, when Brandeis and Warren published their famous article 
under that title.'’ Prior to that year, there was not a single Supreme Court 
decision in which the terms privacy and Fourth Amendment both ap- 
peared.'* By 1920, there were at least three occasions on which the 
Supreme Court had described Fourth Amendment violations as invasions 
of “privacy.”!” In 1928, Justice Brandeis wrote his celebrated Olmstead dis- 
sent,”” and by 1946, with the great man dead five years, the Court could 
characterize the Fourth Amendment’s central purpose in unmistakably 
Brandeisian terms, as “protection of the privacy of the individual, his right 
to be let alone.”*' 

Doctrinally speaking, however, the law and concept of trespass— 
rather than privacy—continued to provide the Fourth Amendment with 
its chief frame of reference until the 1960s. The great departure came in 
Katz v. United States,’? which declared the wiretapping of a telephone 
booth unconstitutional. The Fourth Amendment, the Katz Court fa- 
mously held, “protects people, not places.”’’ Thus untethered from the law 
of trespass,** the Fourth Amendment required a new principle, and ina 
concurrence that eventually supplanted the majority opinion, Justice Har- 
lan provided it. To state a valid Fourth Amendment claim, wrote Harlan, an 
individual must have “exhibited an actual (subjective) expectation of pri- 
vacy,” and that expectation must have been “reasonable.”?> The full Court 
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soon adopted Justice Harlan’s formulation,*° and Fourth Amendment law 


has sought to protect “reasonable expectations of privacy” ever since.”’ 
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2. THE PROBLEMS WITH PRIVACY 


The “expectations of privacy” analysis famously creates a potential circu- 
larity problem. This problem is real, but it has been much discussed—and 
much exaggerated—in prior commentary, and I am not interested in pur- 
suing it here.** The real problem with privacy, I suggest, is more funda- 
mental. Analysis based on expectations of privacy simply cannot come to 
grips with practices of detention and surveillance that ought to command 
the most serious Fourth Amendment attention. 

When it comes to arrest, the simple truth is that expectations of pri- 
vacy shed very little light. They do not speak to seizures of the person. Ar- 
rests can impinge on privacy, of course, but that is not what makes a para- 
digmatically unconstitutional arrest unconstitutional. It is the lack of 
proper cause that does so. The most arbitrary and baseless arrest could, at 
least in theory, be conducted with scrupulous regard for the arrestee’s pri- 
vacy. Hence, an oddity: although the Fourth Amendment was paradigmat- 
ically aimed at (among other things) arrests on mere suspicion, the “touch- 
stone” of modern Fourth Amendment law fails to touch such arrests. This 
failure best explains why the Fourth Amendment has been relatively in- 
conspicuous in the unlawful combatant debate; judges in such cases today 
tend to see a debatable due process issue, rather than a Fourth Amendment 
violation.”? 

But even with respect to surveillance, modern doctrine fails to stand 
against practices that seem to cry out for constitutional check. This is the 
third core problem with current Fourth Amendment analysis. It is only a 
single example —and it may not speak to everyone —but let me try to illus- 
trate this point with a hypothetical. 

Imagine a society in which undercover police officers are ubiquitous. 
Nearly every workplace has at least one, as does nearly every park, every 
store and restaurant, every Starbucks, every train and plane, every univer- 
sity classroom—and many families, too. These undercover agents wear 
hidden microphones and video cameras, recording everything they hear or 
see and transmitting it to governmental entities. Whenever you speak with 
anyone, you have to fear that this person may not be the person he claims 
to be. Your closest friends may be spies. Perhaps there is one in your own 
family. 

Existing Fourth Amendment law would find nothing wrong with this 
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picture. Far from forbidding the saturation of society with covert govern- 
ment agents, current doctrine would not even register it on the constitu- 
tional radar screen.*’ The Supreme Court has reasoned that whenever we 
speak with other persons, we inevitably assume the risk that they might re- 
port what we say to the police; hence no reasonable expectation of privacy 
is violated if our interlocutors do in fact transmit what we say to the po- 
lice.*' If no reasonable expectation of privacy is violated, no Fourth 
Amendment scrutiny applies. 

Is that the right result? No answer is possible without invoking some 
conception of the Fourth Amendment’ core purposes and principles. But 
if the Fourth Amendment stands against a certain kind of systematic state 
penetration of our personal lives—which we might call totalitarian—then 
modern doctrine has a serious problem. It is easy enough to say that the 
Fourth Amendment should prohibit totalitarian police practices. Many 
have said so before.*” The difficulty lies in saying what exactly an antitotal- 
itarian Fourth Amendment would look like and how it would differ from 
the law we have today. 


3. THE PRIVATIZATION OF THE 
FOURTH AMENDMENT 


A. The Depoliticization of the Fourth Amendment «c¥ 

When Fourth Amendment law took as its central term the Brandeisian 
“right to be let alone,” it allied itself with an idea that in the twentieth cen- 
tury came not only to preoccupy constitutional law but also tort and statu- 
tory law.*> The “right to privacy” captured the energies of judges and legis- 
lators throughout the last century at every level of American 


law —common,* regulatory,** and statutory.*° 


By the end of the century, 
the Fourth Amendment could be seen as just one piece of a much more ex- 
tensive network of privacy law. “Privacy” casebooks appeared in which the 
Fourth Amendment's “expectations of privacy,” tort law’s “right to privacy,” 
and statutory privacy law are all brought together as if they were subdivi- 
sions of a single legal subject — which also includes, since the assumption is 
that any legal right named “privacy” must refer to the same object of con- 
cern, Griswold,*’ Roe,** and so on.” 


Thus the Fourth Amendment came to be seen as protecting the same 


Privacy’s END ¢¥ 213 


basic interests that other privacy laws protect. As a result, Fourth Amend- 
ment norms became increasingly understood to replicate against state ac- 
tors the privacy norms that apply more generally throughout the private 
sphere.*° So conceived, the Fourth Amendment loses any distinctive polit- 
ical valence—any specifically political meaning. It is, precisely, privatized. 
‘To privatize the Fourth Amendment is to understand its purposes in- 
creasingly in terms of values that, instead of speaking to the distinctive 
dangers of state surveillance and detention, speak, rather, to an individual's 
comfort, dignity, respectability, or protection from embarrassment—the 
same interests that chiefly motivated Brandeis and Warren’s seminal essay, 
which had nothing to do with the Fourth Amendment but dealt instead 
with invasions of privacy by gossip columnists and other private actors.*! 
The problem with making privacy the central term of Fourth Amendment 
analysis is not that Fourth Amendment doctrine therefore favors “wealthy 


people.”*? ” 


Vhe problem is that it has lost its moorings. 

Conceptualized as a violation of the “right to be let alone,” the police 
officer without probable cause or a warrant who breaks down your door in 
the nighttime, ransacks your home, and takes you to prison differs only in 
degree from the family member who walks in on you while you are in the 
bathroom or the salesman who calls you just as you sit down to dinner. 
Such, at least, is the conclusion reached by Richard Posner, who compares 
an unreasonable police search of one’s house to an “unwanted telephone 
solicitation” or “the blare of a sound truck.”*? For Posner, the Fourth 
Amendment protects “solitude,”** and it “is valued because it enhances the 
quality of one’s work or leisure.” 

Here is the ultimate destination of a Fourth Amendment dedicated to 
privacy: it exists to enhance our leisure time. A Fourth Amendment so ded- 
icated must eventually reduce itself to duplicating the privacy norms of the 
private sphere, and once it does that, it loses its political anchor. It be- 
comes, in the words of one federal circuit court—yes, the Seventh Cir- 
cuit—a guarantor of “peace and quiet” and “relaxation.”*° 

There is nothing wrong with a Fourth Amendment so conceived, ex- 
cept that it will have no understanding of what it stands for. It will see its 
role inevitably shrinking as information technology expands. As long as the 
Fourth Amendment is parasitical on private sphere privacy, the former 
must die as its host dies, and this host is undoubtedly faltering today in the 


networked, monitored, and digitized world we are learning to call our own. 
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B. Repoliticizing the Fourth Amendment «# 

What would it mean to repoliticize the Fourth Amendment? Suppose the 
goal of Fourth Amendment doctrine were not to make state actors obey 
generally applicable privacy norms. Suppose the goal were to lay down the 
law —a distinctive body of law—for those who enforce the law. 

To state the obvious, the government’s law enforcement power is 
unique. The difference is both quantitative and qualitative. The ability of 
government to intrude, monitor, punish, and regulate is greater than that 
of private actors by many orders of magnitude. But more than this, the 
state has a right and duty to intrude into people’s lives that private parties 
do not. 

As the nation’s instrument for enforcing the law, the state does and 
should intrude into individuals’ homes, papers, and effects more inten- 
sively and systematically than any private actor. With respect to private 
property, the police do and should take actions that would constitute tres- 
pass or theft if done by private parties. They do and should enter homes 
when no “sensible person” or reasonable stranger would. 

But if it includes a license —to trespass, to search and seize, sometimes 
to kill—that no private person has, the state’s power to enforce the law also 
poses to a free citizenry dangers that private persons do not. The Fourth 
Amendment must be responsive both to the distinctive needs of law en- 
forcement and to its distinctive threats. Search and seizure law is the site of 
the delicate but critical constitutional balance between the use and abuse 
of the police power. 

What is needed from Fourth Amendment law is a body of norms 
specifically directed to the special responsibilities of law enforcement and 
the special dangers it poses. Thus search and seizure law today needs to be 
repoliticized. It needs a new foundation, responsive to the amendment’s 
essential concern with the use and abuse of police power. 

It is not anachronistic to say so. Consider Francis Lieber’s 1853 de- 
scription of the Fourth Amendment's fundamental principles.*’ The law, 


”» 


said Lieber, commands a citizen to “be a man”: “thou shalt be sovereign in 


™48 The Fourth Amendment, according to Lieber, expresses the 


thy house. 
“direct antagonism” of Anglo-American law to the “police government”*? 
of the continental states, where the police force “enters at night or in the 
day any house or room, breaks open any drawer, seizes papers or anything 
it deems fit, without any other warrant than the police hat, coat and but- 


ton.” Lieber, persecuted in his native Germany before fleeing to England 
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and then to Boston in 1827,*' had the right starting point for the Fourth 
Amendment: the evils of “police government”—or what we today would 
call a police state. 

Fourth Amendment law must enable police work in an increasingly 
perilous world while preventing the evils of a police state. That is the job, 
however difficult it might be. But what is wrong, exactly, with a police 


state? What, precisely, does a police state attack? The answer is personal 
life. 


C. Personal Life «o 

It isa commonplace to observe that democracy requires a distinctive “pub- 
lic sphere” in which, for example, political opinion can be freely expressed 
and all citizens can in principle participate on equal legal terms.*” But 
democracy requires more than a public sphere. It also requires personal 
life. 

John Stuart Mill’s On Liberty provides the classic statement of the im- 
portance of personal life to a free society. We remember that book today 
mostly for Mill’s principle that society has no “jurisdiction” over “self-re- 
garding” acts,’ but On Liberty has a larger target: the evils of conformity. 
England, Mill writes, is in danger of falling prey to a stultifying conformity, 
which Mill captures, in a magnificent burst of ethnocentrism, through the 
example of China. “We have a warning example,” he writes, “in China,” 
where conformity is the “ideal”; where people are “all alike”; where all 
progress, all development, stopped millennia ago; and where society has re- 
mained “stationary” for “thousands of years.”°* Englishmen, says Mill, are 
already beginning to “resemble one another” to a frightful degree. “Com- 
paratively speaking,” he writes, “they now read the same things, listen to 
the same things, see the same things, go to the same places,” and “have 
their hopes and fears directed to the same objects.”°° If unchecked, Mill 
warns, this tendency to uniformity will crush England’s “greatness” and 
maim the Englishman’s greatest strength—his “Individuality.”*’ 

What does Mill argue is causing England to become “another 
China”?>® It is a despotism—a modern, Occidental despotism, “the despo- 
tism of custom.”>’? This despotism is new because of its relationship to 
democratic self-government. It is both caused by democracy and cata- 
strophic for it. When democracy was “a thing only dreamed about,” Mill 
writes, men imagined that it would mean the end of tyranny. But now that 


democracy is becoming “a great existing fact,”°! a “concealed” truth has 
y 
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emerged. “‘Self-government’” turned out to mean “not the government of 
each by himself, but of each by all the rest.”°? Democracy gives supreme 
authority to public opinion and public sentiment. In turn, “the regime of 
public opinion” gives rise to a kind of “social tyranny,” the “tyranny of the 
prevailing opinion and feeling” —“more formidable than many kinds of po- 
litical oppression,” because “society is itself the tyrant.”°* Completing his 
Chinese imagery, Mill writes that the defining feature of this “social 
tyranny” is to bind up and stunt all that “stands out”: it seeks to “maim by 
compression, like a Chinese lady's foot, every part of human nature that 
stands out.” 

It is worthwhile to recall the antidemocratic strains in Mill’s liberal- 
ism, but On Liberty is not an antidemocratic book. Mill is not championing 
monarchy or aristocracy. Warning against an evil he sees as inherent in 
democracy, he is arguing for constitutional norms able to cure that evil— 
or at least cure its worst excesses. The most famous of these norms are the 
harm principle and freedom of speech. But the overriding theme of On 
Liberty is the demarcation and preservation of personal life. 

Mill understands personal life (he uses the term private life)°® to have 
one essential condition and one essential function. The condition is an es- 
cape from public scrutiny. The “eye” of public opinion, says Mill, is seem- 
ingly everywhere: “In our times, from the highest class ... down to the low- 
est, everyone lives as under the eye of a dreaded and hostile censorship.”°” 
This “eye” and its judgment follow men everywhere, “leav[ing] fewer 
means of escape, penetrating much more deeply into the details of life, and 
enslaving the soul itself.”°* The necessary prerequisite for personal life is 
therefore an escape from the public “eye.” The essential function of per- 
sonal life is to enable resistance to the public demand for uniformity, thus 
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promoting “individuality,” “spontaneity,” “non-conformity,” and “human- 
ity."°” Without such resistance, society will be peopled by creatures of 
“weak feelings” and “weak energies.””° Such persons may be fit to “sub- 
jects” and “dependents,” but, claims Mill, “it was men of another stamp 
that made England what it has been; and men of another stamp will be 
needed to prevent its decline.””! 

To be sure, mid-nineteenth-century England is not exactly on all fours 
with twenty-first-century America. The English aversion to “sticking out” 
is not quite rampant in the United States. Here, it will be said, we already 
have the “manifold diversity” of taste, habit, and opinion, at which Mill 


aims. In America, individualism is always in style, anything goes, counter- 
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culture becomes money culture overnight, every opinion is met with equal 
and opposite force by its contrary, and the most “mainstream” news outlets 
are daily blasted by outlets every bit as mainstream as those they vilify. Yet 
despite all these truisms, Mill’s fundamental point—when repositioned 
within a Fourth Amendment framework —continues to hold in the United 
States today. Indeed, it holds for every free society. 

Imagine that the public “eye” of which Mill complained was not figu- 
rative but literal. Imagine that every word you spoke in your home or in 
personal conversations was audible to law enforcement agents, even in the 
absence of any special cause to believe you were a criminal. Imagine that 
every image you see on your computer was recorded and compiled by the 
police, who also added to their file every purchase you made, every movie 
you watched, every person you met or communicated with, and so forth. It 
is not to be believed that this scrutiny would fail to change people’s behav- 
ior. The freedom to defy prevailing norms depends on the existence of ro- 
bust domains of personal life that proceed under one or another type of in- 
formational opacity. 

A society in which people do not feel entirely free to express their true 
opinions in public will be a democratically challenged society. Such is 
American society, now and always. But a society in which people do not 
feel free to express their true opinions even in personal life is demo- 
cratically lost. 


D. The Antitotalitarian Imperative << 

I am now ina position to lay out the basic principles of an antitotalitarian 
Fourth Amendment. The aim of a totalitarian state is to obliterate per- 
sonal life. In a totalitarian state, conformity with public norms obtains in 
principle at all times and in all places. To bring this about, a totalitarian 
government engages in systematic, often covert surveillance of its popu- 
lace, “penetrating,” in Mill’s words, ever “more deeply into the details of 
life,” with the object of “enslaving the soul.””” At the same time, a totali- 
tarian government engages in detentions—preventive detentions—of 
“suspicious” individuals, meaning individuals whose norm-defying behav- 
ior has led the authorities to perceive them as potentially “subversive” or 
“dangerous,” even though they have not yet committed a crime in the stan- 
dard sense of that term. These practices of surveillance and detention 
define a police state, and they define the chief targets of an antitotalitarian 
Fourth Amendment, which prohibits every form of search and seizure 
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that threatens the existence, the conditions, or the basic functioning of 
personal life. 

The purpose of personal life, for constitutional purposes, is not to free 
people to engage in acts society has criminalized. Unlike the First Amend- 
ment or the “right of privacy” protected by Roe v. Wade,” the Fourth 
Amendment does not insulate any particular activity from punishment. 
The freedom of personal life is radical but not anarchic. It is a freedom de- 
signed for a self-governing people—a people that makes its own law. The 
freedom of personal life is, in other words, a law-abiding freedom: the free- 
dom to defy noncriminal public norms or not, as one chooses. 


4. PARADIGM CASES AND SECURITY 


A theory of the Fourth Amendment—or any other constitutional right — 
is of little interest if it cannot do justice to the Constitution’s text and its 
paradigm cases. Let me try, therefore, briefly to show how a Fourth 
Amendment committed to personal life would capture the amendment’s 
text and paradigm cases far better than current doctrine does. At the same 
time, I will clarify the critical doctrinal shift that would follow if Fourth 
Amendment law were organized around personal life, rather than privacy. 

Why does the Fourth Amendment guarantee a right “to be secure”? 
Why is this security a “right of the people,” rather than an individual’s 
right, as in the Fifth and Sixth Amendments? And why is the Fourth 
Amendment paradigmatically violated by arbitrary arrests? Current doc- 
trine cannot answer these questions; a Fourth Amendment organized 
around personal life can. 


A. Paradigmatic Sites of Personal Life <# 

The original paradigm case for the Fourth Amendment involved the indis- 
criminate search of a house on a general warrant.’ The modern paradigm 
case, Katz, involved the tapping of a personal conversation without proba- 
ble cause.” It is in our homes and our personal conversations that most of 
us most characteristically and most powerfully experience the freedom to 
do and say as we would. Indeed, if we do not experience this freedom in our 
homes or in personal conversations, we are unlikely to have it or to exercise 
it anywhere else. In other words, our homes and our personal conversations 
are the central sites of our personal lives, the distinctive experience of 
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which is the freedom to speak or act as we wish, defying public norms if we 
choose. Thus reconceiving the Fourth Amendment to protect personal life 
would fully capture that amendment’s paradigm cases. 

Ironically, although it was in Katz that reasonable expectations of pri- 
vacy made their first appearance in Fourth Amendment jurisprudence, 
conversations—that which Katz held to be protected—are not paradig- 
matic sites of privacy. In conversation, we expose our thoughts or beliefs to 
someone else. And if we happen to be speaking to someone we hardly 
know, then what we expose is arguably no longer private at all. This simple 
argument creates the logical problem that opens up cracks in current doc- 
trine. A conversation is not only a site of hoped-for privacy within the logic 
of current case law; it is also a breach in one’s privacy, a surrender of it, and 
hence less worthy of Fourth Amendment protection under a privacy ratio- 
nale. This contradiction within modern doctrine is what produces, on the 
one hand, Katz, which flatly bars the state from listening in on our personal 
conversations unless there is probable cause, and, on the other hand, cases 
involving undercover agents, which freely permit the state to listen in on 
our personal conversations. 

While personal conversations are equivocal with respect to privacy, 
they are unequivocally a site of personal life. Privacy is necessarily in ten- 
sion with relationships or interactions in which one individual shares his 
thoughts or desires with others. Personal life is not; it consists, in impor- 
tant part, of such relationships and interactions. 

Equally fundamental, the securing of personal life explains why arrests 
are paradigmatic objects of Fourth Amendment concern. It is, as suggested 
previously in this essay, unnatural to think of privacy as the reason behind 
the Fourth Amendment’s prohibition of unreasonable seizures. In fact, far 
from protecting against a loss of privacy, the Fourth Amendment's prohibi- 
tion of unreasonable seizures requires a loss of privacy. Say the police have 
evidence linking an individual to known terrorists—evidence sufficient to 
generate suspicion but not probable cause. The Fourth Amendment re- 
quires the police (or at least used to require them) to obtain much more in- 
formation about this individual before they could lawfully seize him. In 
the standard case, the police would track, follow and record his move- 
ments. They would question persons familiar with him and his doings. To 
be sure, these measures would all be deemed not to violate the man’s pri- 
vacy, for otherwise they could not be done (constitutionally) unless the po- 
lice already had probable cause. But equally obviously, all this prying, track- 
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ing, watching, photographing, and information gathering would have 
significantly eroded the man’s privacy — making his personal affairs increas- 
ingly visible to the state. 

In short, the Fourth Amendment does not require that seizures be 
reasonable in order to ensure privacy. It requires an erosion of privacy in 
order to ensure that seizures be reasonable. This conclusion will seem sur- 
prising or paradoxical only as long as Fourth Amendment law takes privacy 
as its beginning and end. Fourth Amendment law so conceived can barely 
understand the problem of unreasonable seizures. It can understand 
obliquely, if at all, the constitutional danger they pose—or how to meet 
that danger. 

Invasions of privacy are intrusions. Seizures are sec/usions. They do not 
pry into the detainee’s private relationships or things, as searches do. They 
extract him from those relationships and things. They take him away from his 
own life. Every seizure has this effect to one degree or another. The more 
complete the victim’s seclusion, the more complete his severance from the 
places and people he knew, the more complete the destruction of his per- 
sonal life. An imprisoned man loses his liberty, of course, but he also loses 
his life—the life he used to lead. 

Obviously a seized man is not dead, so he has not been deprived of life 
as such. Moreover, a man in prison remains in an ongoing, determinate re- 
lationship with the state, so in this sense, he still has a public life (consist- 
ing of his being the state’s prisoner). The life he has been deprived of is, in 
short, his personal life—the life that belonged to him. 

To have a personal life is to have a part of one’s life that does not be- 
long to the public or to the state. In this regard, the critical feature of in- 
carcerations is not their deprivation of liberty: it is that they deprive the 
arrested individual of the life that belonged to him. An imprisoned man 
belongs to the state. His movements are not his own. His time is not his 
own. His occupations will be directed by his custodians. Seizures of the 
person attack the very existence of personal life. 


B. Security and the Test of Generalizability «# 

The right to privacy embedded in modern Fourth Amendment thinking is 
an individualized, depoliticized right—the right to be let alone —the pur- 
pose of which seems to be, basically, to protect individuals against embar- 
rassment, indignity, and interruptions that degrade the quality of their 
work and leisure time. The protection of personal life in an antitotalitarian 
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Fourth Amendment has a different end: to secure the freedom to defy 
public norms. The word secure is not fortuitous here. Security is critical to 
the freedom of personal life, and the security that is required must, both 
conceptually and practically, belong to the people as a whole. 

One way to see this point is by contrast. A primary aim of the arbi- 
trary detentions, the surprise police entries into the home, and the covert 
surveillance definitive of a police state is to create a certain kind of insecu- 
rity. Such practices are designed to establish so pervasive an insecurity 
throughout society that people are cowed into conformity. In a state 
where people cannot speak without fear of being overheard by public au- 
thorities, where they cannot come to the attention of the state without in- 
curring the threat of arrest, the freedom to defy public norms is not likely 
to thrive. 

In other words, a democratic society cannot have a functioning per- 
sonal life—in which people possess the freedom to speak and act as they 
would—unless people enjoy a certain security. Specifically, they must 
justifiably believe (1) that their personal lives can and will be kept distinct 
from their public lives—that what they do or say in personal life is not 
known or reported to public authorities; and (2) that, so long as they have 
not given the state cause to believe they have actually violated the law, their 
personal lives cannot be taken away from them should their defiance of 
public norms become known or suspected. 

This security needs to be socially widespread. It is precisely not an in- 
dividual right: it is not like physical liberty or the right to cross-examine 
witnesses, which one individual can in principle enjoy even if everyone else 
in his circumstances is denied it. Personal life is a public good, but not only 
a public good: it is a good that one cannot enjoy unless others enjoy it as 
well (because personal life consists largely of interaction among individu- 
als). If personal life is to serve its constitutional function, people in general 
need to be secure in their persons, homes, conversations, papers, and ef- 
fects. 

As straightforward as these observations may seem, they impose a 
fundamental requirement on Fourth Amendment analysis—a require- 
ment that current doctrine does not meet. Every search and seizure has 
potential adverse effects, not only on the individuals whose persons or 
things are searched or seized, but on the people as a whole. Every search 
and seizure asserts a governmental power: the power to search or seize in 
the particular kind of circumstances presented. If the judiciary upholds 
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the search or seizure, it upholds the power. It announces that individuals 
are without constitutional protection against such searches or seizures, 
and it authorizes the government to exercise this same power in the future. 
If that power is acted on, it will have implications not only for the privacy 
interests of the targeted individuals but for the security of every single per- 
son subject to it. The only way for judges to vindicate the security the 
Fourth Amendment protects is to take account of this potential wide- 
spread effect on the populace of the search or seizure power they are called 
on to assess. In other words, judges must ask what the effect would be on 
the right of the people to be secure in their persons and things if the sur- 
veillance or detention power the government has asserted were to be sys- 
tematically implemented. 

By “systematically implemented” I do not mean that the judiciary 
must imagine the government searching or seizing every single person or 
thing to which the power at issue could potentially apply. It is enough to 
imagine the challenged surveillance or detentions generalized into regular, 
routine practices—implemented on a scale broad enough to become part 
of people’s common knowledge and everyday life. The doctrinal test de- 
manded here is a distant cousin of Kant’s most famous formulation of the 
categorical imperative.”° A search or seizure is unconstitutional if the 
“maxim” that would uphold it cannot be generalized—if the surveillance 
or detention power the government asserts cannot systematically be im- 
plemented without undermining the popular security the Fourth Amend- 
ment guarantees. For lack of a better word, I will refer to this test as the 
test of “generalizability.” 


C. Applying the Test: Undercover Agents «¢ 

It is this test that current doctrine utterly fails in dealing with undercover 
police agents. In White, a plurality of the Court reasoned that the use of a 
wired informant violates no reasonable expectations of privacy because in- 
dividuals who reveal plans of wrongdoing to others assume the risk that 
their interlocutors will report those plans to the authorities.’’ Accordingly, 
in White and subsequent cases, the Court has held that the use of under- 
cover agents triggers no Fourth Amendment scrutiny at all.”* As a result, in 
principle, current doctrine grants the government an unchecked power to 
implant undercover agents ubiquitously. Yet the Court has never consid- 
ered the generalized effect of such a state of affairs, its effect not only on 
“wrongdoers”’’ but on law-abiding people as well. 
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Were covert informants and police agents to become ubiquitous, a 
great deal more than a loss of privacy would ensue. The true loss would be 
borne by everyone, including those who were never spied on (therefore suf- 
fering no actual governmental invasion of their privacy) and those who 
stopped saying anything personal to anyone else (therefore never suffering 
an exposure of anything private).°° A society with ubiquitous undercover 
agents is a secret police state.*! It is a state that deliberately seeks to destroy 
the security that people enjoy in their personal lives—the confidence that 
what one does in pesonal life belongs to personal life and will not generally 
be known to public authorities. 

In such a society, personal life would not die altogether, but it would 
subsist in anemic or solipsistic forms. State action that causes personal life 
to be lived under a cloud of fear—fear that the state is omnipresent, fear of 
retaliation for saying or doing the wrong things—violates the security the 
Fourth Amendment centrally protects. Thus it cannot be the law that un- 
dercover agents trigger no Fourth Amendment scrutiny of any kind. 

This is not to say that the Fourth Amendment bars covert police op- 
erations as such. Under the test of generalizability, the appropriate Fourth 
Amendment rules for undercover agents would vary according to context. 
For example, the Fourth Amendment would call for no strictures whatso- 
ever on undercover agents offering to buy or sell narcotics on the street. 
This practice, even if generalized, would create no significant threats to 
personal life, which could flourish in perfect health even if one had to re- 
gard every stranger who solicited a narcotics deal as a potential police spy. 
However, because the home is so central to personal life, undercover en- 
tries into the home might properly be subjected to the standard an- 
nounced in Terry: a reasonable, articulable suspicion of past or imminent 
criminal activity.®* Under this rule, police officers would not be permitted 
to obtain entry into everyone’s home by posing as private actors (utility 
employees, Jehovah’s Witnesses, strangers in need of assistance); the threat 
of ubiquitous entries would thereby be forestalled. But they would be per- 
mitted to enter an individual’s home where they had an articulable suspi- 
cion of criminality reasonably directed at that specific home. 

By contrast, the most exacting Fourth Amendment safeguards — prob- 
able cause and a warrant—could be required where the state attempts to 
infiltrate into the heart of an individual’s personal life. For example, the 
probable cause standard might apply where the government turned an indi- 
vidual’s spouse into a wired informant inside his house or used an under- 
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cover agent to seduce an individual not just on a single occasion but repeat- 
edly and over time, that individual becoming his intimate. Although current 
doctrine apparently has no objection to it,*’ this practice works a profound 
corruption of personal life. If implemented on a widespread scale, it would 
utterly undermine —in a fashion current doctrine has no tools to grasp— 
people's security in their homes and personal conversations. 


CONCLUSION 


This essay is intended merely to chart a course, the end point of which is 
meant to be a Fourth Amendment revitalized with the strength and clarity 
it would need to stand up against the extraordinary, unconstitutional prac- 
tices of surveillance and imprisonment deployed by the United States gov- 
ernment in recent years. | have no space to complete that story here. | 
must leave its details to future work. | 

I know my strategy must seem curious. The best way to arm judges to 
take a constitutional stand against executive overreaching probably is not 
to begin by reconceptualizing the constitutional terrain on which the 
judges are supposed to take their stand. But my aim here is not so much 
reconceptualizing terrain as recapturing it. The concepts I have de- 
scribed—the right of security, the test of generalizability, the liberty and 
necessity of personal life—are not meant to be new. They are meant to be 
the essential components of a Fourth Amendment that, I hope, will strike 
readers as familiar, even if it is not the Fourth Amendment we have today. 
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ANTI-SOCIAL BEHAVIOUR ORDERS 
IN THE UNITED KINGDOM 


oF 
A. W. Brian Simpson 


For centuries the common law, in Great Britain and America and elsewhere in the 
world, has elaborated bit by bit a complex procedure for the trial of criminal cases, 
including certain features thought essential to elementary fairness: clear notice of 
the rule one is supposed to have violated, notice of charges, opportunity to be heard 
and to confront witnesses, assistance of counsel, proof beyond a reasonable doubt, the 
right of appeal, and so on. The process of the investigation of offenses has likewise 
been subject to regulation, perhaps most dramatically as a matter of constitutional 
law under the Fourth, Fifth, and Sixth Amendments. 

As A. W. Brian Simpson explains in this essay, in recent years the United 
Kingdom has established quite a different system for dealing with disturbing, offen- 
sive, or generally anti-social behavior, especially by young people, called the Anti- 
Social Behaviour Order. Under this program, a person can be subjected to what 
amounts to an injunction to refrain from certain conduct specified in the order, with 
virtually none of the protections of traditional common law. This system converts 
courts into administrators of a program of social control. In this essay Simpson de- 
scribes this development, which he sees as presenting the question: Is this the end of 
criminal law? 


In this essay, I shall talk about what are known as ASBOs, Anti-Social Be- 
haviour Orders, a legal innovation brought into UK law by the Blair gov- 
ernment in 1998. For many years, there has been a recognition that law en- 
forcement agencies have not been very successful in dealing with groups of 
badly behaved young people, sometimes called feral youths, who create dis- 
order and a sense of insecurity, mainly in relatively deprived urban residen- 
tial areas, but also in city centers late at night and on public transport. The 
sort of behavior involved varies but may include shouting and swearing, 
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personal abuse directed at bystanders, public drinking, vomiting and uri- 
nating, various forms of damage to property (including paint spraying, 
smashing bottles, and throwing beer cans around), and so on. Everyone 
agrees there is a problem. Just before writing up this discussion, I was on a 
train to London from my home when a group of such youths, mainly male, 
but including some young women, boarded the train. None had bought 
tickets, and the ticket collector was so intimidated by their noisy and ag- 
gressive behavior that he let this pass. One seized my newspaper, not to 
read it, but simply to annoy me. Various passengers moved to other parts of 
the train. Mercifully, the youths all left at an intermediate station, and 
peace descended again. They provided a very mild example of the problem. 
In 1995, the Labour Party issued a consultation paper entitled A Quset 
Life: Tough Action on Criminal Neighbours! that discussed the problem and 
its possible solution, and in the Crime and Disorder Act of 1998, the Blair 
government introduced the ASBO as one remedy. The rules governing AS- 
BOs have been modified since then by legislation in 2002 and 2003,” and 
my account has to somewhat simplify a complex body of law. So I will not 
mention all the safeguards built into the system. In essence, an ASBO is a 
court order, in effect an injunction, usually made by a magistrate’s court,? 
requiring a person to abstain from specified anti-social behavior, prohibit- 
ing him or her from certain specified conduct, or both. Applications must 
be made by local government authorities, by the police, or by registered so- 
cial landlords and housing trusts and county councils; members of the 
public cannot directly make applications. Orders cannot be made against 
children under the age of ten, but otherwise anyone can be made subject to 
one, and there is no upper age limit. People of my age are not immune, but 
most orders are made against young persons. Originally they only had local 
force within a local government area, but today ASBOs made anywhere in 
England and Wales can apply throughout that area.* Violation of such an 
order is a criminal offense, which therefore incurs a liability to suffer crim- 
inal penalties. These may include imprisonment for up to five years for 
those over seventeen. Those between twelve and seventeen can be made 
subject to a detention and training order—that is to say, they can be locked 
up—but those aged ten and eleven cannot be, though they may be ordered 
to perform some community service. Violation of an order is also an ar- 
restable offense —that is, arrestable by a police officer without warrant. 
Acting in an anti-social manner, which has to be proved before an or- 
der can be made, is not defined in the legislation except as acting in “a man- 
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ner that has caused or was likely to cause harassment, alarm or distress to 
one or more persons not of the same household as {the subject or the or- 
der}.”° The responsible government department, the Home Office, has is- 
sued A Guide to Anti-Social Behaviour Orders and Acceptable Behaviour Con- 
tracts and various other documents explaining ASBOs and the related 
Acceptable Behaviour Contracts (ABCs).° The latter are agreements that 
can be entered into between local governmental agencies and troublesome 
people, mainly young people; the procedure is inevitably somewhat coer- 
cive. Violation of such a contract can lead to the imposition of an ASBO 
or to a possession order related to residential accommodation.’ Official 
guidance on what is to count as anti-social behavior lists harassment of res- 
idents or passersby, verbal abuse, criminal damage, vandalism, noise nui- 
sance, writing graffiti, engaging in threatening behavior in large groups, 
racial abuse, smoking or drinking in public while under age, substance 
abuse, joyriding, begging, prostitution, curb crawling, throwing missiles, 
assault, and vehicle crime. Another official guidance document includes 
rowdy and nuisance behavior, yobbish behavior and intimidating groups 
taking over public spaces, fly-posting, dealing and buying drugs on the 
streets, dumping rubbish and abandoning cars, anti-social drinking, and 
the misuse of fireworks. The English yob, or lout,* shades into the English 
hooligan and, like elephants, is hard to define but supposedly easy to rec- 
ognize. What needs to be noticed is that the concept is not limited to cover 
only conduct that is criminal, though, in fact, most of these examples in- 
volve conduct that could, depending on the circumstances, be criminal. 
Furthermore, conduct that may be forbidden under an ASBO is in no way 
confined to criminal conduct. For example, a person might be forbidden to 
be in a town center at night. 

The United Kingdom has long since signed up to the European Con- 
vention on Human Rights, and under the Human Rights Act of 1998, the 
convention is partly assimilated into UK domestic law. Article 6 of the 
convention specifies certain requirements that must be satisfied in crimi- 
nal proceedings.’ In English law, proceedings in applications for ASBOs 
count as civil proceedings, not criminal proceedings.'° The policy of char- 
acterizing the proceedings as civil has all sorts of consequences. For exam- 
ple, the criminal burden of proof does not apply to the requirement, 
specified in the legislation, that the order must be thought necessary, 
though it does apply to the proof of the alleged previous anti-social acts. 
There are important consequences in the law of evidence, in that hearsay 
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evidence and professional evidence can be relied on without a right of con- 
frontation; an order may be made on the basis of anonymous complaints. 
It also has consequences for legal aid, which is more generously provided in 
criminal proceedings than in civil proceedings. Thus it is more difficult to 
appeal against an ASBO. ASBOs may also fall foul of other provisions of 
the convention. 

Plainly, the introduction of the ASBO is based on disquiet over the 
“stable door” principle that underlies regular criminal law. Under this prin- 
ciple, we shut the door after the horse has left—after a murder has been 
committed, a robbery carried out, or whatever.'' ASBOs express the con- 
cept of taking preventative measures; the point of an ASBO is not to pun- 
ish for past misconduct but to prevent future misconduct. ASBOs also 
reflect other departures from the underlying presuppositions of tradi- 
tional criminal law. Traditionally we have tried to specify with as much pre- 
cision as possible what conduct violates the criminal law and which applies 
to everyone of the age of responsibility. We use the notions of actus reus 
and mens rea, which express the analysis of human action mocked by 
Gilbert Ryle in his The Concept of Mind as that of the ghost in the machine. 
Under the ASBO system, all this goes by the board, and since the court im- 
posing the order can specify what conduct is to be forbidden for the fu- 
ture’? under threat of criminal penalties, the court is given the power to 
make criminal law ad hominem. Another important departure from tradi- 
tion arises because traditional criminal law is episodic; typically it deals 
with one act or a list of discreet acts, not with the concept of a course of 
conduct. The problem of the English yob is not conceived to be this or that 
individual yobbish action—one noisy act of swearing, or vomiting, or dis- 
carding of one piece of litter, or one menacing look—but, rather, a threat- 
ening or harassing course of conduct. It is to this course of conduct, rather 
than to its individual components, that the ASBO is directed. All this was 
set out quite clearly when ASBOs were introduced. 

ASBOs also form but one part in a general policy of addressing social 
problems caused by bad behavior through elaborate administrative mecha- 
nisms. I have already briefly mentioned ABCs. In 2007, the Blair govern- 
ment also launched what it calls its Respect Programme, details of which are 
set out in The Respect Handbook: A Guide for Local Services.'° Briefly, the idea 
is to establish areas in which, because they are troubled by bad behavior, 
governmental agencies will adopt integrated plans to establish what is 
thought to be the root of the problem—the absence of a culture of respect. 
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The Respect programme is a cross governmental and wide ranging re- 
sponse to anti-social behaviour and its causes. It means promoting 
good behaviour—for example in work with young people. It means 
councils, police, social landlords and others tackling anti-social be- 
haviour head on. . .. It means mainstreaming those changes across all 
local services through Local Area Agreements (LAAs). Ultimately it 
means a broad approach to help build a modern culture of respect." 


‘Thus the old mechanisms for promoting social order are to be in part at 
least replaced by proactive and preventative action, which can, for example, 
include action that targets what are known as problem families. All this is 
to be coordinated by administrative arrangements—for example, the ap- 
pointment in governmental organizations, typically local authorities, of 
what is called “a key worker to ‘grip’ the problem.” You will be reminded, 
no doubt, of the love affair with czars—drug czars or whatever. In Britain 
today whenever the press draws attention to a social problem in no time at 
all there are calls for the appointment of a “Czar” to sort the problem out. 
Why “czar” is beyond me. 

Lurking behind the introduction of the ASBO and the Respect Pro- 
gramme is, I suspect, another problem, which is not made very explicit. It 
is the sense that regular policing has in some degree lost control of the 
streets and of public places. An endless refrain in England is that you never 
see a police officer on the beat anymore and that the public wants a change. 
Government endlessly claims that it has this matter in hand, but the com- 
plaints continue. The ASBO and related initiatives seem to rest on the idea 
that the way forward is not more police on the streets but, rather, a tar- 
geted approach to yobs and problem families. But this is not normally said. 

English law has indeed long embodied a peculiar preventative institu- 
tion, the bind over to keep the peace and be of good behavior, which in my 
time was occasionally used by magistrates in an attempt to prevent future 
bad behavior. I recall a case in an Oxfordshire village where two elderly 
men were before us on cross charges of assault arising from their habit of 
hurling abuse at each other in the local pub. We threw out the charges, but 
it was clear that they were something of a continuing nuisance, so we 
bound them over in a sum of five pounds to keep the peace and be of good 
behavior. It seemed to work, as they never came back. The power to bind 
over is still widely used. But the status of bind overs is currently in some 
doubt because of possible problems with the European Convention, high- 
lighted in the case of Hasman and Harrap v. United Kingdom® Briefly, what 
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happened was that the applicants had blown a hunting horn and engaged 
in hallooing in order to disrupt the activities of the Portman fox hunt. This 
arose before foxhunting with hounds was made illegal by legislation (which 
seems to have so far had minimal effect on the practice of foxhunting). The 
criminal court that dealt with the matter found that they had not commit- 
ted any breach of the peace but that they were hunt saboteurs (which is not 
a criminal offense) who intended to continue to disrupt hunts and that 
their conduct was, believe it or not, contra bonos mores. The European Court 
of Human Rights held that their right to freedom of expression under Ar- 
ticle 10 had been violated, and the reasoning raises problems for bind overs 
generally. To date, the UK government still has not said what it proposes to 
do to conform with the European Convention, but bind overs currently 
exist under something of a cloud.'’ In a resolution of 5 July 2005, the 
Committee of Ministers of the Council of Europe urged the United King- 
dom to take necessary measures and report back; the matter will be re- 
viewed at six-month intervals until this is done.'® 

ASBOs have, naturally enough, excited much criticism from civil liber- 
tarians,!? and John Mortimer is writing a new book, The Antisocial Behav- 
tour of Horace Rumpole, in protest.?° Some criticism has centered on the un- 
certainty surrounding the basic concept, and there have been some bizarre 
examples of their use. One individual, aged eighty-seven, was forbidden 
from making sarcastic remarks about his neighbor. Another, who operated 
a pirate radio station, was forbidden from entering buildings more than 
four stories high.*! ASBOs have been seriously considered against persons 
who feed gulls in city centers, where they can be a nuisance, and one person 
was threatened with one for proposing to publish an advertisement for the 
job of pope after the death of John Paul II. An ASBO was issued against a 
farmer for letting his pigs and geese escape. An autistic child was given an 
ASBO for noisy use of his trampoline, and one was used to prohibit a sui- 
cidal woman from jumping into rivers or canals or onto railway lines. AS- 
BOs have been used to prevent prostitutes plying for hire in streets and 
against nonaggressive beggars.*? ASBOs have also been criticized because 
they bring with them the risk of even more use of imprisonment; the pro- 
cedures may be labeled civil, but the end of the road with ASBOs is loss of 
liberty. The daily average prison population has risen from around forty 
thousand in 1993 to over seventy-four thousand in 2003 and is still rising. 
As for the effectiveness of ASBOs, the jury is out, and it is, methodologi- 
cally, difficult to see how this can be measured, given the obscurity sur- 
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rounding the social evil against which they are directed. It is known that 
among badly behaved young persons, some prestige is attached to being 
subject to an ASBO, as, from experience with football hooligans, one 
might expect to be the case. 

Because the ASBO simply leaves to administrative bodies and so- 
called courts (who do not simply apply the law but make it up) the job of 
deciding what counts as anti-social behavior and what to do about it, I can- 
not help but wonder whether the ASBO might be the first step in a process 
that ends up with a general bypassing of traditional criminal law. The latter 
no doubt has its imperfections, but it also reflects a commitment to the 
idea of individual responsibility and to the ideals associated with the rule 
of law. There was a time, long ago, when what I call “traditional criminal 
law” did not exist; society relied instead on the feud. In the end, it became 
attenuated and ultimately passed away, and at the time, nobody anticipated 
this. Are we at the start of a new revolution, in which preventative control 
replaces regular trial and punishment? In the world of the ongoing “war 
against terror” —as it is ludicrously called, meaning nonstate terror—there 
are calls for preventative detention, and to some extent, it already exists. Is 
this all part of a pattern? These are thoughts I leave to you to ponder. I am 
afraid it all has the air, to me, of 1984, and 1984 is now some years back. 


NOTES 


1. London Labour Party, 1995. 

2. The relevant acts are the Police Reform Act in 2002 and the Anti-Social Be- 
haviour Act in 2003. 

3. They can be made by county courts, the civil courts for small claims, or any 
criminal court. 

4. The order may be local. I do not here discuss the position in Scotland or 
Northern Ireland or in the Crown Dependencies, the Isle of Man and the Channel 
Islands. 

5. Crime and Disorder Act of 1898 § 1(1) (a). 

6. The documents are available online at http://www.homeoffice.gov.uk/anti- 
social-behaviour/. 

7. Ido not further discuss ABCs here. 

8. These labels are not usually applied to badly behaved young women, for 
whom more offensive terms are more normally used. 

9. The article also deals with the determination of civil rights and obligations, 
but the requirements for criminal proceedings are more stringent. 

10. This view, on which the government insisted, was accepted by the House of 
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Crown Court at Manchester ex parte McCann and Others (October 2002). 
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CONSCIENCE AND THE CONSTITUTION 


oF 
John T: Noonan Fr. 


We all have to live with the reality of unjust laws, both as citizens and as voters. 
But the judge is in a special position, for his office and role may require him to sup- 
port something he regards as deeply wrong. What is the judge to do about the ten- 
stons that arise between his conscience and the Constitution under which he acts? 

This is the question Fudge John Noonan addresses in this essay, focusing on 
three especially difficult and repeated situations. 

What is it right for a judge to do when confronted with a eanlidlin conviction 
that was valid when obtained but would be invalid under constitutional principles 
more recently announced and said by the Supreme Court to be prospective only? 
Surely in one sense it is unjust to affirm the prior conviction. 

What attitude should the judge, or the courts more generally, take towards 
congressional efforts not only to determine the jurisdiction of the courts, and to es- 
tablish rules of decision for them, but to tell the courts what precedents they are to 
take as authorities in making the judgment required of them? (Congress did this in 
the Anti-terrorist and Effective Death Penalty Act.) 

What is a judge to do who believes that the death penalty itself is a deep moral 
wrong, or, worse, that it is an assumption by the state of what belongs to God alone, 
for in inflicting death the state becomes the lord of life? 

In elaborating the elements of the conflicts that these situations present Judge 
Noonan is exploring a crucial question at the heart of all legal responsibility: When 
and how do I demonstrate that I understand the empire of force and know how not 
to respect it? When am I acting as its servant or agent? 


We know we have a constitution, although what that means, as we shall 
see, becomes a matter of dispute. We also have consciences, whose charac- 
ter and source of authority are clearly matters of dispute. I do not under- 
stand the authority attributed to conscience unless in some way it is re- 


238 


CONSCIENCE AND THE CONSTITUTION ‘¥ 239 


sponsive to God; but obviously there are persons who would identify 
themselves at least as agnostic who do not disavow the special place of con- 
science as interior guide, different from law or from animal instinct, in en- 
joining a moral goal or moral obligation. 

I do not believe that we could have either democracy or law without 
the guidance of conscience. We would be lost in the field of force. As a wit- 
ness, let me quote Winston Churchill, speaking in tribute to a man he had 
often opposed but recognized as a man of conscience: 

; 
The only guide to a man is his conscience, the only shield to his mem- 


ory is the rectitude and sincerity of his actions. It is very imprudent 
to walk through life without this shield. . . .' 


How do conscience and the Constitution relate to each other? I pro- 
pose to examine three main areas of particular importance to a judge: (1) 
The unfairnesses created by constitutional change; (2) Trespass by Con- 
gress affecting the mental process by which a judge decides a case; and (3) 
The effect of role on responsibility in the unique context created by the 
death penalty. 

The first two matters are also affected or controlled by the role of role. 
Granted that an opinion, like a poem, should be a communication from a 
person to other persons, unlike a poem, an opinion brings force to bear 
upon the persons who are the parties to the case. Restricted by his or her 
role, the judge cannot fully respond to these persons as persons. Does role 
put the judge in the empire of force or in the countervailing world of 
words by which humanity rises above brute force? 


CONSTITUTIONAL CHANGE AND 
ITS POSSIBLE UNFAIRNESSES 


Justices have referred to “our unchanging constitution.”” This position, 
prominently advocated by Justice Scalia, was recently adopted by seven jus- 
tices in Danforth v. Minnesota. Operatively, they all act with awareness that 
change is possible and even likely. Chief Justice Roberts, dissenting, has 
noted the “ebbing and flowing decisions” of the Supreme Court on the 
death penalty. A minority becomes a majority and so alters the Supreme 
Court’s reading of the Constitution, so the chief justice concludes that his 
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present minority will become the majority. He is “encouraged by {today’s} 
majority's determinations that the future can change the past.”> That en- 
couragement exists for everyone unsatisfied with a constitutional ruling. 
Reinterpretation of constitutional doctrine means that what was once said 
to be the Constitution is abandoned. The ancient document now means 
what the majority says it means. 

Suppose a man is accused of sexually abusing a six-year-old girl. At his 
trial the girl’s mother testifies to what the girl reported to her. After the 
mother’s words are heard, the man is not allowed to examine or cross-ex- 
amine the child. The man is convicted. He is sentenced to forty-five years 
in prison.* Two years later the Supreme Court of the United States rules 
that the Constitution guarantees every accused person the right to con- 
front his accuser, child though she may be. Under this rule the man was 
tried and convicted in violation of the Constitution. But the Supreme 
Court’s interpretation of the confrontation clause is new. The court’s read- 
ing is not retroactive unless the new interpretation can be called a “water- 
shed.” The Supreme Court declines to call the change in the meaning of 
the Constitution a watershed.’ The prisoner remains in prison, convicted 
under a form of trial now recognized to be unconstitutional. 

Or take the multitude of cases of unconstitutional sentencing cre- 
ated by the Supreme Court in 2005 ruling that the Sentencing Guide- 
lines, which had controlled federal judges since 1987, violated a defen- 
dant’s right to have a jury determine every fact increasing his punishment 
beyond the statutory range.° At a time when the Guidelines were 
thought to be constitutional, a man is convicted of drug dealing, and the 
judge determines that the amount the man sold was in excess of five hun- 
dred grams of cocaine. According to the Guidelines, the judge must sen- 
tence him to thirty-seven years of imprisonment. The judge thinks that 
the Guidelines if treated as mandatory are unconstitutional and the sen- 
tence that they prescribe too heavy, but he believes he must follow them 
and does. Fifteen years later, the Supreme Court takes another look at 
the Constitution and reaches the conclusion that the Guidelines, if 
treated as mandatory, are unconstitutional. The judge is petitioned by 
the prisoner to follow the new reading of the Constitution and the 
judge’s own conscience and reduce the sentence. The judge reads in the 
Supreme Court opinion that the new reading is not retroactive. The sen- 
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A cost of change is anomaly in the law as indicated by the con- 
frontation clause case and the sentencing cases: persons are currently 
punished under laws that are currently understood to be unconstitu- 
tional. Can a judge conscientiously uphold a penalty now understood to 
be contrary to law? Does not the injustice cry to heaven when a person 
has been deprived of liberty by an error of constitutional magnitude, an 
error made in the first place by those charged with the responsibility of 
interpretation? If the Danforth view is adopted that the Constitution al- 
ways read as the Court now reads it, is not the conflict with conscience 
intolerable? 

The answer is made that “the system”—the prosecutors, the judges, 
the prison wardens—relied on the interpretation in force when the con- 
viction was made, the sentence imposed, and the defendant incarcerated. 
Is their work to be treated as wrong, are their efforts, exerted in good faith 
to enforce the law as it existed, to be retroactively disparaged and de- 
stroyed? Their justified reliance on the Constitution once in force should 
not, it is argued, be jostled out of place by the new Constitution that has 
come into being. If this kind of subversion of justified reliance were the 
regular result of change, the interpretation of the Constitution should 
never change. Frozen in time, the Constitution should mean today what it 
meant yesterday and what it meant in 1789. 

The jurisprudential problem is diminished by open recognition that 
constitutional change is a necessity if the Constitution is to live. The im- 
perative to change cannot be stifled by fear of the repercussions of retroac- 
tivity. The system requires responsiveness to change if the system is to be 
human at all, but the system can’t change all at once or too suddenly; hence, 
no retroactivity. 

That conclusion leaves the problem of conscience: the problem of in- 
carcerating someone imprisoned under an invalid law. The problem may be 
seen as presenting a conflict of conscience with itself. By oath, a judge is 
bound to obey the Constitution, and by unchallenged custom that means 
the Constitution as currently read by the Supreme Court, even when that 
court refuses to read it retroactively. Against that duty to obey the current 
Constitution is the duty not to hold in prison a person who has been un- 
lawfully convicted. The old interpretation of the law has been contra- 
dicted by the new; conscience confronts a dilemma; the empire of force 
needs enlightenment. 
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CONGRESSIONAL LAWMAKING TO 
DETERMINE THE DECISIONS OF A COURT 


Congress possesses great constitutional power to determine what happens in 
the federal courts. Most fundamentally, under Article III of the Constitu- 
tion, it creates, and so can abolish or limit, the jurisdiction of any federal court 
other than the Supreme Court. Congress, therefore, for all practical purposes, 
can decide what controversies deserve federal judicial consideration. 

Those who trust in linear logic as an appropriate guide to life may say, 
“The greater power includes the less. If Congress may abolish the jurisdic- 
tion of courts, Congress may prescribe how the courts shall decide. 
Q.E.D.” But such logic is deficient in gauging the limits set by the Consti- 
tution. The Constitution gives the government the power to kill. But the 
grant of this greater power is not a grant of the lesser power to torture. The 
limit set on the powers of Congress over the judiciary arises from the judi- 
ciary being constitutionally recognized as a separate branch of govern- 
ment. Congress may not destroy the distinction by intruding into the judi- 
cial sphere and masking congressional policy as judicial decision-making. 

Congress appears to have effected that intrusion by the enactment of 
the Anti-terrorist and Effective Death Penalty Act (AEDPA).’ The act de- 
termines the decisions of the federal courts exercising jurisdiction in 
habeas corpus suits by state prisoners. AEDPA instructs the courts that 
they may only grant habeas relief if a state court has rendered a decision 
contrary to an express holding of the Supreme Court in force at the time 
of the state court’s decision. Under this limitation, neither subsequent de- 
cisions of the Supreme Court nor its dicta may be taken into account, and 
none of the decisions of circuit courts or district courts may be considered 
at all.'° Law that counts for habeas has been shrunk to explicit holdings of 
the Supreme Court. If In re Neagle had arisen in 2000, instead of 1890, Jus- 
tice Field’s marshal could have been hung by California."! 

Under AEDPA, the Constitution for habeas purposes is frozen in 
time —the time of the state decision under challenge. Not only is it frozen 
in time, it is curtailed in its interpretation. The act goes as far as possible to 
embody the belief that the Constitution does not change. The belief is not 
perfectly enshrined. Grudgingly, as it were, AEDPA admits that the 
Supreme Court may have emitted an interpretation that a state court 
missed when it was deciding the case. Otherwise the reliance of the state 


CONSCIENCE AND THE CONSTITUTION GF 243 


judges on their own jurisprudence is not to be disturbed. Such is the heavy 
cost of comity. 

Even when the law to be applied is limited to “clearly established law,” 
the Supreme Court itself is not always able to state convincingly what the 
Court had clearly established. Chief Justice Roberts, dissenting, observed 
that the majority took more than a dozen pages in close analysis of plural- 
ity, concurring, and even dissenting opinions to explain what the relevant 
“clearly established” law was. In the chief justice’s view what the state court 
had had to apply was not clearly established law; it was, instead, “a dog's 
breakfast of divided, conflicting, and ever-changing analyses.”'? The ap- 
parent simplicity of the statutory phrase has disintegrated. The federal 
judge reviewing the state court decision may often encounter a dog’s break- 
fast when seeking to reach the narrow rule that AEDPA says is the only rel- 
evant rule. 

Dog’s breakfasts are not apt to be edible for humans. But the funda- 
mental difficulty with AEDPAs restrictions is that they touch the thinking 
process of the federal judge. Normally the district judge looks at the prac- 
tice of other district judges, at the binding precedents set by the circuit and 
suggested by the opinions of other circuits or by other state courts, and at 
the current opinions of the Supreme Court, including both holdings and 
dicta. No need to mention that more than once a brilliant article or note in 
a law review or the considered judgment of a learned treatise writer may be 
found to state with exactness what is current constitutional law. Even if the 
academy’s productions are understood as only advice and the district court 
decisions discounted as nonbinding along with out-of-circuit opinions, 
there remains the likelihood of indisputably relevant law expressed in 
binding circuit authority and in recent decisions of the Supreme Court 
that are now off-limits for the federal judges ruling on habeas. In the nor- 
mal course of judging, a district or circuit court would pay attention to 
dicta, as well as to holdings, of the Supreme Court. Sometimes they are not 
easy to distinguish. Normally it would be a rash judge who ignored emana- 
tions from an opinion of the Supreme Court. Now, the current law that in 
other circumstances would guide or control a judge thinking about the case 
must be removed from his mind and discarded. 

That result makes sense if one believes that the Constitution never 
changes. It makes little sense if the Constitution is applied, as it normally 
is applied, in the terms given it by its most recent authoritative inter- 
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preters. Congress, it would seem, has intruded into the judicial sphere, 
making the judges spokesmen for congressional policy in favor of the ante 
quo. AEDPA embodies a blinkered concept of law. Constitutional law is 
treated as what once was the law. The development of doctrine is despised. 
That despisal is a direct legislative interference in the independence of the 
judiciary. 

Nonetheless, several circuits have ruled that AEDPA is constitutional, 
and the Supreme Court, assuming that it is, has repeatedly enforced it BA 
federal judge has sworn to adhere to the Constitution—but to which Con- 
stitution, that document as generally understood to speak as currently de- 
veloped, or that document as it now appears to be successfully reinter- 
preted by Congress to allow Congress a role in judicial decision-making? 
Either way he decides, a judge will be observing his oath and following his 
conscience. But which conscience is correct? Confronting the empire of 
force with the rule of law conscientiously applied, the judge sees the 
difficulty and not the solution. 

The unfairnesses of nonretroactivity, already noted, recur in this con- 
text. But here nonretroactivity results not from the Supreme Court's de- 
nial of retroactivity to one of its own decisions but from the trespass of 
Congress upon judicial territory. The restraint put upon the judge’s mind 
by nonjudicial force is palpable. 

How is this second dilemma different from the first? One may at least 
partially resolve the first by holding that the Constitution is what the 
Supreme Court says it is—if retroactive, retroactive; if not retroactive, not 
retroactive. In the second case, a legislative body has taken on itself to in- 
terfere with judicial minds—a considerably greater strain on the under- 
standing of the Constitution, even if one could accept it simply because 
the Supreme Court has accepted the intrusion as that court’s new under- 
standing of the Constitution. 

Asa practical matter if the judge refuses to follow AEDPA because he 
believes that it is contrary to the Constitution, he will be reversed; his judg- 
ment will have held out false hope to the prisoner, wasted the time of the 
lawyers and other judges, and accomplished nothing good. But are practi- 
cal considerations the way to decide a matter of conscience? 

What then of the restraint placed by role? No question of responsibil- 
ity can be explored without recognition of the role of role. Roles create and 
assign responsibility, create and limit power. Stepping beyond his assigned 
role or robe, the judge becomes an ordinary citizen without responsibility 
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for injustice in the case before him and without power to effect a different 
result. Does recognition of his role relieve his conscience? 


THE CONSTITUTIONAL LIMIT ON PUNISHMENT 


The Eighth Amendment to the Constitution bans cruel and unusual pun- 
ishment. But what is cruel and what is unusual? What about sentencing a 
man to fifteen years imprisonment wearing a chain about his body, when 
he has embezzled less than $1,000? Do we look to what was done by virtue 
of common law in the seventeenth century, as Justice White and Justice 
Holmes once opined, or do we look to the sanctions against criminal con- 
duct current in 1789, as an originalist might argue, or do we measure “cruel 
and unusual” by the standard set by an evolving civilization? 

In a landmark case in 1910, Weems v. United States, improbably decided 
by a vote of four to two (the two being White and Holmes), the Supreme 
Court opted for an evolving standard, assuming, as we often optimistically 
do, that our civilization is changing for the better."* 

Here, as in my earlier examples, constitutional change has been in the 
direction of greater recognition of humanity. Over objections from within 
the Court, the Supreme Court has continued on that course set by con- 
science. But not as to the death penalty, so long established as acceptable in 
the moral tradition guiding Europe and the American offshoots of Europe. 
The Hebrew Bible prescribed death for adultery, blasphemy, sodomy, and 
witchcraft, to give a few examples of what was stated to be God’s law. St. 
Paul wrote in a Roman variation of the tradition when he advised the 
Christians of Rome to obey the authorities: 


... for the authority does not bear the sword in vain! It is the servant 
of God to execute wrath on the wrongdoer. (Romans 13:4)" 


Given such biblical antecedents, the moral respectability of the death 
penalty has had a long life. As a punishment for murder, who could chal- 
lenge the fit—a life for a life? The status of the penalty changed with 
recognition of its uniqueness. No doubt there are objections to it based on 
the inevitability of error in some cases in which it is applied beyond any 
correction. That is not the fundamental objection. 

For the secular humanist, I perhaps unwarrantedly assume, the objec- 
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tion is that death is the extinction of the person. Like a hapless bug, the 
person is wiped out and is no more. To inflict such a fate not on a bug but 
on a living human being seems to constitute cruelty and, in light of 
changes that are worldwide, even unusual cruelty. In conscience and in con- 
stitutional argument the secular humanist may conclude that he should 
not be the agent of death. 

A theist, believing in the existence of the soul, has a different basis for 
objection. For him the fundamental point is that in imposing death, the 
state becomes the lord of life. The state asserts its supremacy over the in- 
dividual human being and terminates his earthly pursuit of a destiny that is 
not earthly. The lordship of life lies with God alone. It is not for any human 
being, clothed with brief human authority, to decide that this human life 
must end now. To say that God has delegated the authority to kill seems to 
be a species of legal fiction no longer sustainable. 

Three kinds of judges may be involved in a death penalty case that re- 
sults in an application for federal habeas: the trial judge who imposes the 
sentence; the member of an appellate court affirming the sentence; and a 
federal judge reviewing the case on habeas. 

The trial judge. A trial judge imposing a sentence of death is a direct 
cause of the prisoner's execution. He does not himself make the fatal in- - 
jection. He is responsible for the death. If the trial judge has conscientious 
objections to taking a human life in this way and yet the law requires it, the 
judge should recuse himself. I do not believe that the judge’s unwillingness 
to follow the law in this relatively rare kind of case disqualifies the judge 
from being a judge. A comparable conclusion would be that all judges who 
believe abortion to be immoral should resign their office. 

The state appellate judges. On appeal, typically sitting with several other 
appellate judges, a judge may face a criminal case where death has been im- 
posed. If the issues on appeal go to questions as to the process or as to the 
prisoner's guilt, I do not see a conscientious objection to the appellate 
judge participating in the decision, even though the decision may result in 
affirmance and so in application of the sentence. If the challenge on appeal 
is to the sentence itself, a more difficult question is posed. Ratifying the 
sentence, the appellate judge puts himself in a position close to that of the 
trial judge. The conflict of Constitution and conscience for him appears to 
be the same, even though the appellate judge may be only one of three or 
five or nine. The course for the conscientious objector should be the same 
as for the trial judge. 
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The habeas judge. \n the usual case, this kind of judge is being asked to 
relieve from capital punishment a person who has been convicted of a 
crime and sentenced in a state court. The person has exhausted all appeals 
offered by the state system and has turned to the federal forum, seeking a 
writ of habeas corpus. He alleges that the state conviction was secured by 
means, or ended in a judgment, contrary to the Constitution of the United 
States. A federal judge is not, then, imposing death upon him. A federal 
judge is determining if the process or its result violated federal law. If a fed- 
eral judge finds no constitutional violation, the federal judge is without 
power to intervene and protect the prisoner on the brink of death. The 
federal judge in this not uncommon case is not “a death penalty judge.” 

‘True, the federal judge’s denial of the habeas petition will be under- 
stood by many uninformed people as a kind of approval of the state’s pro- 
posed action. The federal judge cannot be held accountable for such misin- 
terpretation. True, a justice of the Supreme Court could state his or her 
belief that the death penalty itself was unconstitutional and that view might 
become the law of the land. A Supreme Court justice is in the difficult posi- 
tion, perhaps, of reconciling conscience with the Constitution. 

Take, for example, Justice Blackmun’s announced reason for not par- 
ticipating in death penalty appeals to the Supreme Court—that he did not 
want “to tinker” any longer with “the machinery of death?”!® In Ca/lins v. 
Collins, Justice Scalia pitted the text of the Constitution, which he fol- 
lowed, against the moral and intellectual scruples of Justice Blackmun after 
more than twenty years’ experience of trying to ensure fairness in capital 
cases. Justice Scalia found it unnecessary to state that the text of the Con- 
stitution never changed: that was the given of his reproach of Justice 
Blackmun. The latter argued that experience required a changed reading of 
the unchanged text.'” 

A justice of the Supreme Court has the ability to dissent from any 
ratification of the death penalty because a justice enjoys a role in which he 
can conclude that the death penalty is contrary both to the Constitution 
and his conscience. If that were Justice Blackmun’s position, it seems that 
he should have continued to dissent. A dissent is often the seedbed of 
change in our evolving Constitution. If Justice Blackmun meant that he no 
longer wanted to deal with the numerous procedural errors that may infect 
a death penalty case, it is still difficult to see why he should have taken him- 
self out of the review of the process. Did he not have an objection in both 
conscience and Constitution to performing his duty? 
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Other federal judges, lacking the power to override Supreme Court 
precedent, are bound by law and, | would add, in conscience to comply 
with the Supreme Court’s construction of the Constitution. Under this 
construction, habeas judges, other than Supreme Court justices, do not co- 
operate in a state’s infliction of death. The role again relieves the judge of 
responsibility. 

The Constitution, Lloyd Garrison famously said, as he fanned the fire 
at Framingham, is “a covenant with hell.”'* He was, of course, speaking of 
the constitutional support of the institution of slavery. That dilemma of 
conscience or Constitution was resolved by war and constitutional amend- 
ment. I do not count on these ways of resolving the lesser difficulties of 
the criminal justice system: too few are affected by them or see them. Our 
age is not afflicted by a depersonalization as deep and as destructive as slav- 
ery. Nonetheless, the dilemmas | point to are real, require recognition, and 
await resolution. I will sketch the tentative resolution | have reached after 
twenty years’ experience. 

Not all our responsibility as human beings comes from law, = all our 
power as judges comes from law establishing our role. Unless we act within 
that role, we are merely bystanders on a busy street trying to direct traffic. 
Our role requires us to discern and follow the law. If the Supreme Court 
has decided that the Constitution changes but not retroactively, no federal 
judge has the power to make the change retroactive. When power depends 
upon role, role is not a device for denying responsibility; rather, responsi- 
bility cannot exceed the role. 

Role is constitutive of judicial power. Responsibility accompanies the 
exercise of this power. First, in carrying out his role the judge must be 
aware that his action or inaction, attentiveness or negligence, courtesy or 
boorishness impact other people. He is not interacting with anonymous Ps 
and Ds. He is affecting actual lives. Second, the judge should not become 
an automaton applying black letter law in a machinelike way. If machines 
could do the job, we wouldn't need judges. Empathy, a quality machines do 
not possess, is needed to understand testimony, to reach a fair result, to 
pronounce and review a sentence. Third, the judge must be aware that his 
role does not dispense him from moral responsibility that exists apart from 
his role. Concretely, if the role requires him to perform a wicked or unjust 
act, he should recuse himself from the case or resign from the bench. If, for 
example, what the role requires puts him in the position where he must im- 
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pose a sentence of death, he could in good conscience recuse himself or, if 
the situation arose repeatedly, resign. 

I have tried to put these conclusions into practice. They aren’t neces- 
sarily right or beyond revision. They are meant to make the judge a person 
unswallowed by the empire of force. 
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Law As A TOOL 


ct 
H. Fefferson Powell 


What is the proper attitude for the president to take toward a judgment of the 
Supreme Court on a constitutional issue with which he disagrees? Toward a duly 
enacted act of the national legislature which he thinks is beyond its constitutional 
powers? H. Jefferson Powell examines these questions in this essay, beginning with 
a decision by President Madison to follow such a judgment by the Court and obey 
the act of Congress requiring him to do so. Madison thus established a practice of re- 
spect for the judgment of the other branches that has had continued life in the exec- 
utive branch until almost the present day. The lawyer for the president and the pres- 
ident himself have been obliged, in the course of their daily work, repeatedly to 
confront, as an ethical and not merely political matter, the nature and force of the 
obligation to respect the judgments of the other branches, at least where they were 
rationally defensible. In this sense there has long been in the executive branch an in- 
ternalized ethic of obedience to the law. 

There are many signs that this attitude is changing for the worse. Lawyers for 
the executive branch are coming to regard acts of Congress simply as obstacles to be 
overcome through specious reasoning, or tools to be employed by similarly insincere 
argument to confirm whatever the executive branch wants to achieve. As Powell 
argues, this movement toward the view of law merely as a tool or instrument sub- 
verts an essential ingredient in the idea of free government. 


The intuition that brought the contributors to this volume together was — 
and I quote eloquent words that no one will be surprised to know were 
crafted by Jim White—a shared sense that “our public world has been 
changing under our feet faster than we can see or understand it, especially 
with respect to the fundamental character of law and democracy,” and that 
the changes, “some of them distressing, show up everywhere.” In my own 
area of teaching, scholarship, and public service— American public law—I 
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have that sense very strongly, but when I began preparing this discussion, I 
found it surprisingly difficult to say what, in my own experience as teacher, 
scholar, and executive branch lawyer, actually justifies me in claiming to feel 
a sea change going on in public life. Much of what seems amiss in the pub- 
lic life of the United States—and perhaps in the Western world more gen- 
erally —is hardly new. 

Members of Congress engaging in partisan bickering and petty self- 
agerandizement while neglecting the business of the Republic—this is a 
good account of Congress during the Gilded Age of the late nineteenth 
century. Supreme Court justices suspected of ideological bias or personal 
animus—you may recall that Thomas Jefferson described the opinions of 
John Marshall’s Court as “huddled up in conclave . . . delivered . . . with the 
silent acquiescence of lazy or timid associates, by a crafty chief judge, who 
sophisticates the law to his own mind, by the turn of his own reasoning.”! 
Obfuscation or dishonesty on the part of the executive branch—in the 
early 1920s, Justice Department corruption reached such depths that a 
House of his own party considered the impeachment of Attorney General 
Henry Daugherty. Rank and rampant partisanship—the Jacksonians’ at- 
tacks on President John Quincy Adams and the anti-Jacksonian onslaught 
against Old Hickory himself cannot be topped for vulgar, defamatory con- 
tent. The public sphere in any reasonably free and open society is going to 
seem, much and perhaps most of the time, in rather bad shape, on the 
brink of some disaster or the other. There has never been a golden age, for 
law or democracy, and nostalgia for what never existed may not be a useful 
tool in social criticism. . 

So, if the intuitive premise of the present collection has any validity, 
we must be able to trace it not only to the surface pathologies of our soci- 
ety, important as they unquestionably are, but beneath them. Or to put it 
bluntly and personally, if I have anything useful to say in this setting, it 
cannot simply be to retail my personal views on recent and current events, 
views that, I am sorry to say, often seem even to me distressingly pre- 
dictable. In preparing this analysis, therefore, I have asked myself, again 
and again, what about American public law in the present day seems dif- 
ferent to me at a fundamental level from my perceptions of American law 
in the past eras that I study and teach. I think I may have an answer, but to 
explain it, I need to start quite some time ago, with a date I have long 
thought deeply important, at least as a symbol, in American constitutional 
history: April 13, 1809. 


252 «c# Law anp DEMOCRACY IN THE EMPIRE OF FORCE 


On that date, James Madison, president for just over one month at 
that point, wrote a letter. Madison was responding to a letter he had re- 
ceived from Simon Snyder, governor of Pennsylvania and a major figure in 
Madison's Republican Party, a letter that has to have caused Madison some 
heartburn. Snyder, along with a great many other Pennsylvania Republi- 
cans, was up in arms—literally, in the case of some state militiamen—over 
a decision of the federal Supreme Court styled United States v. Peters. The 
details of the case need not detain us; what is important for present pur- 
poses is Snyder's request. The governor and the Republican majority in the 
state legislature were of the view that the Supreme Court’s decision was 
not only erroneous but unconstitutional, “a usurpation of power and juris- 
diction,” in the legislature’s words — indeed, just the sort of federal over- 
reaching that the Republican Party had come to national power by resist- 
ing. A decade before, James Madison had been a leader in the fight against 
Federalist usurpation in Congress and the executive; it was a “pleasing 
idea,” Snyder purred, that the executive branch of the national government 
was now in the hands of a chief magistrate who would uphold the Consti- 
tution’s limits on federal authority with respect to the judiciary and Con- 
gress. Unmistakably, if tactfully, Governor Snyder was urging President 
Madison to nullify the Supreme Court’s decision by refusing to enforce it. 

I want us to be clear about how plausible Snyder's request was. First, 
Madison emphatically believed in the legitimacy and the duty of constitu- 
tional interpretation by actors besides the federal courts. On the national 
stage, he was perhaps the most prominent defender of the role of Congress 
and of the state legislatures in addressing constitutional issues, while al- 
most his last act as president, in March 1817, was to veto a bill simply be- 
cause he thought it unconstitutional, though he strongly approved of its 
policy. For Madison, the president was independently responsible for in- 
terpreting the Constitution and for upholding the instrument in its true or 
best interpretation.’ Second, Madison was no stranger to the idea of the 
executive ignoring Supreme Court process: as secretary of state, Madison 
had snubbed the Court in Marbury v. Madison, disdaining even to have 
counsel put in an appearance on his behalf; more recently, Attorney Gen- 
eral Caesar Rodney had publicly rejected an opinion by Justice William 
Johnson in which Johnson insisted that the executive was obliged to en- 
force judicial orders.’ Rodney made his statement in the waning days of the 
previous administration, to be sure, but he remained as attorney general 
under Madison. Third, Snyder’s constitutional argument was, at a mini- 
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mum, substantial by Republican standards. And finally, Madison had pow- 
erful political reasons to avoid angering Snyder or the Republicans in the 
Pennsylvania legislature. Quiet instructions to the U.S. marshal to desist 
from his efforts to evade the state militia and enforce the Supreme Court's 
order could hardly do Madison any political harm, while spurning his fel- 
low Republicans risked significant damage to the political coalition on 
which Madison's success as president depended. The newspapers, indeed, 
were already speculating that President Jefferson would have left the 
Supreme Court swinging in the wind. Madison, then, had good reasons, 
based in both principle and expediency, for acceding to Snyder's request or, 
at the very least, appearing to give Snyder’s views careful consideration. 
But this Madison declined, politely but emphatically, to do. 

“It would be unnecessary, if not improper,” the president informed the 
governor, virtually by return post, “to enter into any examination” of the 
constitutional issues Snyder had raised. He continued, “It is sufficient, in 
the actual posture of the case, to remark that the Executive of the [United] 
States is not only unauthorized to prevent the execution of a Decree sanc- 
tioned by the Supreme Court of the [United] States, but is expressly en- 
joined by Statute, to carry into effect any such decree, where opposition 
may be made to it.” Madison’s opinion about whether John Marshall and 
his colleagues were right on the law, even if he thought them not only 
wrong but guilty of unconstitutional usurpation, was simply irrelevant. 
Congress had given him no discretion to second-guess the Court but, in- 
stead, had directed him to enforce its decrees: as a result, Madison con- 
cluded, “no legal discretion lies with the Executive of the [United] States 
to decline steps which might lead to a very painful issue.” In other words, if 
the state authorities resisted, Madison would be compelled to exercise fed- 
eral executive power to carry out the decision of the federal judiciary and 
the will of the federal Congress, through force if necessary." 

This was, I believe, a tremendously important moment in American 
history. As I have suggested, it would not have been very costly for Madison 
to take a different course, and he could have justified doing so on intellec- 
tually defensible grounds. Madison had real alternatives in deciding how to 
respond to Snyder, and I believe that he chose as he did for reasons that I 
will suggest briefly. But let us pause first to take stock of the practical con- 
sequences of that letter in April 1809. By choosing to respond to Snyder as 
he did, Madison inaugurated what has largely been a consistent course of 
conduct on the part of the executive branch, a course of conduct that is 
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now an axiom of the American legal system, one on which the high Court 
itself sometimes relies expressly, as when it declined to concern itself 
about the danger of executive resistance to its decision in the case of the 
Watergate tapes.’ If Madison had done what Snyder wanted —disobeyed 
an act of Congress and ignored a decision of the Court—and if that had 
become the settled practice of our system, many things in our constitu- 
tional history might have been different indeed. 

So why did President Madison choose as he did? I suspect many (per- 
haps most) contemporary constitutional scholars would agree with his de- 
cision and rest its propriety on respect for the role of the Supreme Court 
in our system. But that is not how Madison explained his rejection of Sny- 
der’s request. It seems, instead, that for Madison, it was Congress's action, 
Congress's will, that determined the president's legal discretion (or, rather, 
lack of discretion) on the matter. He wrote that the president was “unau- 
thorized” —in context, clearly meaning that he had no statutory author- 
ity—to pick and choose which decisions of the Court to enforce. On the 
contrary, he informed Snyder, the president was “expressly enjoined by 
Statute” to enforce them all. Even if some constitutional judgment about 
the role of the judiciary is lurking in the background of the letter, Madison 
thought it sufficient to rest his decision to enforce the Court’s order on his 
duty to execute faithfully Congress’s law. 

But what about the president’s duty and power to execute the Consti- 
tution according to the president’s independent judgment about its mean- 
ing? Madison certainly was not implying that the Constitution means 
whatever Congress or the Court happens to think it means or that the 
president has to pretend that it does. Recall the 1817 veto I mentioned. The 
bill’s constitutionality had been thoroughly examined in Congress, and its 
Republican defenders included some of the best constitutional lawyers in 
the country; there was good reason, furthermore, to believe that the jus- 
tices of the high court would agree. Madison, who very much favored the 
bill’s objectives, could sign it into law with the happy reflection that no one 
he need care about would criticize him on constitutional grounds. Henry 
Clay later claimed that “no circumstance, not even an earthquake that 
should swallow up one half of [Washington], could have excited more sur- 
prise” than the news that “Mr. Madison had rejected his own bill—I say his 


NH 


own bill.”° In 1809, Madison had acquiesced in the judgments of others 
without even being willing to address the constitutional questions at issue. 


In 1817, it was Madison contra mundum (against the world) on the constitu- 
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tional issue, and the likely convergence of the legislative and judicial 
branches on a view at odds with his own did not matter. The 1817 veto ex- 
emplifies independent presidential interpretation of the Constitution 
with a vengeance. 

You will already have seen where I am headed. I do not think Madison 
was muddled or inconsistent or that his 1817 veto contradicted his 1809 let- 
ter. Quite to the contrary, Madison was acting out of a vision of the role of 
the executive branch in the American legal order—a vision that, for most 
of our history and up until quite recently, has been dominant, in part be- 
cause of Madison’s seminal role. Madison faced the question of whether 
the 1817 bill was within Congress’s powers straight up, as it were. He was 
faced with no constitutional obligation that conflicted with his duty to 
preserve, protect, and defend the Constitution as he best understood it. 
Since he thought the bill beyond Congress’s authority, he could—no 
doubt, he thought he should—veto it. But 1809 presented a very different 
question, because it involved a statute, a law already duly enacted by Con- 
gress. Where obedience to an act of Congress is at issue, the president 
fulfills his independent obligation to preserve, protect, and defend the 
Constitution by recognizing and acting on his Article II duty to take care 
that the laws be faithfully executed. With respect to such laws, the presi- 
dent’s constitutional judgment is (or ought to be) a resolution to carry 
them out. What Governor Snyder wanted him to do, whether Snyder real- 
ized it or not, was to ignore a clear constitutional obligation. By law, Con- 
gress had expressly enjoined the president to enforce the Court’s decisions, 
without exception; if Madison read an exception into the statute —stipu- 
lating that the executive should enforce the Court’s decisions unless they 
are constitutionally wrong—he would be rewriting the laws, not ensuring 
their execution. As Justice Holmes wrote many years later, “The duty of 
the President to see that the laws be executed is a duty that does not go be- 
yond the laws.”’ There was for Madison, therefore, no conflict between the 
president’s duty to the Constitution and his duty to federal statutes—the 
latter was simply a subset of the former. 

I said earlier that Madison's vision of the executive’s role has been 
dominant through most of American history, but that was a little inaccu- 
rate. Eventually, by the middle of the nineteenth century at the latest, 
lawyers raised a question that complicated Madison's binary logic: what 
should happen if an act of Congress was so patently unconstitutional on 
its face that the president’s judgment to that effect is as certain as the judg- 
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ment that he must generally see to the faithful execution of the laws? It is 
hardly surprising that once this question was raised, the executive branch 
took the position that in such an unfortunate circumstance, the president 
should follow his clear and specific judgment on the particular law’s inva- 
lidity rather than his clear but general judgment on his duty to execute 
statutes. In an 1860 opinion, for example, Attorney General Jeremiah 
Black advised President Buchanan that he was not obliged to select a par- 
ticular military officer to carry out a given mission even if an act of Con- 
gress appeared to impose such an obligation: decisions about “what officer 
shall perform any particular duty,” Black reasoned, were unmistakably 
within the discretion of the president as commander in chief, not Con- 
gress as the creator of the army." If the statutory language had to be con- 
strued to conflict with that constitutional principle, it could simply be ig- 
nored. From the era of Black and Buchanan until quite recently, officers of 
the executive branch and their legal advisors adhered —or at least claimed 
to adhere—both to the general principle that the executive's duty is to en- 
force federal statutes and to the exceptional proviso that it is possible for a 
statute to be so unmistakably unconstitutional, at least when it attempts to 
deprive the president of his own constitutional role, that the president is 
justified in declining to acquiesce in Congress’s will. 

You will not have missed the fact that I included a waffle phrase in 
what I just said— perhaps executive officials have only claimed to adhere to 
the general principle and the exceptional proviso both. After all, a skeptic 
might say, the principle and the proviso really are not consistent. The prin- 
ciple speaks in Madison's voice, arguing for enforcing statutory language 
without picking and choosing what parts are valid, but the proviso is 
Black’s and says something very different—that one should enforce 
statutes only so far as one thinks they are valid. A skeptic would surely say 
that Black endorsed precisely what Madison told Snyder the president 
lacked, discretion about which laws are to be faithfully executed; that 
Black’s exception would inevitably swallow Madison’s rule; that talk about 
how the executive is ordinarily required to enforce statutes or can refuse to 
do so only if Congress's constitutional error is unmistakable is nothing but 
a smoke screen or, more benignly, a public rhetoric or convention that can- 
not be taken seriously as a determinant of action. 

A skeptic can say all that. But as the theologian John Howard Yoder 
once pointed out, “moral rhetoric has a kind of sacramental effect.” “The 
hard-nosed political realist can always say that [it] is not binding or con- 
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vincing,” Yoder explained, but to most people, “it still tends to have some 
power of conviction.”? “Convictions are a badly libelled lot,” a Chaucer 
scholar once wrote, and on subjects free of undue skepticism, they are 
mostly used “to say what {the writer} meant rather than to say the exact op- 
posite of what he meant.”!” 

Madison and Attorney General Black were not skeptics about the 
law.'' Of course, they realized that dishonest lawyers can manipulate legal 
reasoning, just as they knew that bad lawyers can get it wrong. But they 
also believed that upright and intelligent lawyers can use legal reasoning 
not as a mere tool to get to extralegal ends but as a means to the honest — 
the faithful—interpretation of the law. They had internalized the 
processes of legal reasoning as a kind of ethic or even a faith. Working 
within such an ethic, lawyers like Black experienced no practical disso- 
nance between their felt obligation as executive officials to enforce Con- 
gress’s will as expressed in statute, on the one hand, and the existence of an 
outer limit to the scope of that obligation, on the other. Madison’s rule was 
not subverted by Black’s exception because it was not really a rule but an 
expression of the executive branch lawyer’s understanding of his duty. The 
rhetoric or convention of talking about a general obligation to execute in 
good faith whatever laws Congress may have enacted was a signal pointing 
to the ethical substance of that duty. The existence of boundaries to that 
duty in no way overthrew or even lightened the duty’s ethical weight: it 
merely defined it in one dimension. In this context, good faith is no guar- 
antee of freedom from error, but it does prevent the enterprise from be- 
coming empty. One of Black’s immediate successors, Amos T. Akerman, 
expressly rejected the cynical conclusion that it is meaningless to ask if a 
given statutory restriction on the president is clearly invalid: “In constitu- 
tional and legal inquiries, right or wrong is often a question of degree.” But 
despite the fact that it is often “impossible to tell precisely where in the 
scale right ceases and wrong begins,” argued Akerman, the internalized 
ethic of faithful interpretation and execution opened the possibility of 
meaningful legal reasoning.” 

The norm among executive branch officials from Black’s time until 
quite recently was as I have just described it. A norm is not a description, 
of course, and there have doubtless been many, many cases of corruption 
and sheer incompetence. At the same time, even the corrupt and the in- 
competent did their misdeeds in a world in which the claims of the law to 
rationality and meaningfulness were generally accepted. This is not the 
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time or place to attempt anything like a proof of that claim, so let me in- 
stead briefly point out two examples of this internalized ethic of law at 
work. President Theodore Roosevelt is generally remembered for his stew- 
ardship theory of the president, which he explained with typical color: 
“While President ... | have used every ounce of power there was in the 
office and I have not cared a rap for the criticisms of those who spoke of 
my ‘usurpation of power.’... [T]he efficiency of this Government depends 
upon it possessing a strong central executive.” What is less often remem- 
bered is that Roosevelt’s flamboyant statements about the president's duty 
to act fearlessly “for the public welfare, whenever and in whatever manner 
[is] necessary,” regularly included the caveat “unless such action [is] forbid- 
den by the Constitution or by the laws” or the caveat “unless prevented by 
direct constitutional or legislative prohibition.” In practice, as Roosevelt's 
secretary of war and successor William Howard Taft pointed out, it was 
the caveat, not the flamboyant claim, that often controlled President Roo- 
sevelt’s actions." : 

The best-known opinion of Justice Robert Jackson is his concurrence 
in the Steel Seizure Case. Jackson concluded that opinion with an eloquent 
statement of Madison’s 1809 principle. 


With all its defect, delays and inconveniences, men have discovered 
no technique for long preserving free government except that the Ex- 
ecutive be under the law, and that the law be made by parliamentary 
deliberations. 


When one reads the opinion preceding this conclusion as whole—not in 
snippets, as I fear we often do—one may notice the balance Jackson struck 
between his zealous adherence to Madison's principle and his sympathy for 
executive officials tempted to circumvent it out of honest concern for the 
public welfare. (He was, you will recall, attorney general before he went 
onto the Court.) Jackson accepted Black’s proviso, so he was not willing to 
rule out the possibility that there are circumstances in which the executive 
may rightfully ignore a legislative command. But Jackson made it clear that 
within this logical and legal possibility lie “grave dangers for the country,” 
not from the corrupt and incompetent (who are with us always), but from 
the sincere and intelligent. It is the latter, the honest president or executive 
branch lawyer acting out of a genuine concern for the public welfare, who 
poses the real danger to “the balanced power structure of our Republic,” 
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precisely because of his or her honesty. Dishonesty and error may work 
great harms, but those harms are particular; the honest official, seeking to 
justify his or her evasion of the laws, can undermine the very ethic of exec- 
utive respect for the laws made by parliamentary deliberations." 

Jackson did not spare himself in stating this problem—famously, his 
opinion rejected the executive's reliance on his own public statements as 
attorney general as “self-serving press statements of the attorney for one of 
the interested parties.” But the most significant bit of legal advice he gave 
President Franklin D. Roosevelt as attorney general shows Jackson’s care- 
ful adherence as an executive officer to Madison’s principle. In the summer 
of 1940, when FDR decided to accede to a request by Britain, virtually un- 
der a maritime siege by Nazi Germany after the fall of France, to transfer 
surplus warships to the Royal Navy, he asked Attorney General Jackson to 
address the legal question of presidential authority. It would have been 
child’s play to give President Roosevelt an opinion that simply asserted his 
authority as commander in chief in a context of grave national danger, and 
FDR’°s resolve to effect the transfer in return for U.S. access to bases on 
British territory in the Western Hemisphere left Jackson little room to 
maneuver. Nevertheless, Jackson signed a formal opinion that carefully cir- 
cumscribed the implications of his (mostly) affirmative response. Only 
four years earlier, the Supreme Court had described the president's au- 
thority over foreign relations as “delicate, plenary, and exclusive”!°—a 
phrase tailored to support a claim that legislation in the area is of dubious 
relevance at best. Jackson rejected the temptation: notwithstanding the 
Court’s language, he wrote that the president’s authority, even in this area, 
“is not unlimited,” and he devoted most of his legal analysis to a careful 
parsing of the relevant statutes, concluding that it was lawful to transfer 
some of the warships but not others. Even in a context where the executive 
policymakers had made up their minds already, Jackson strove to maintain 
Madison’s principle that the executive is under the laws.'” 

For the remainder of this analysis, I would like to presuppose, for the 
purposes of argument, that my historical claim is correct —that an inter- 
nalized ethic of obedience to the laws was the norm within the executive 
branch until relatively recently. In what sense, then, accepting this presup- 
position, has there been a change? My answer is that the idea of executive 
enforcement of the laws that Congress has passed, what I am calling 
“Madison's 1809 principle,” has been transformed. Though not rejected as 
a formal matter—smart officials in the executive branch continue to pay lip 
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service to something that has become a mere convention—the principle is 
no longer internalized, no longer an ethic imposing a personal and even 
moral duty. The faithful execution of the laws, which Article 11 enjoins 
and which Madison envisioned as the central role of the executive branch, 
is now something very different. Far from being the premise of executive 
action, the laws are an obstacle and a tool—an obstacle in that Congress's 
words are seen as potential roadblocks in the path of serving the public, 
rather than the public’s structured means of stating what will serve it; a 
tool in that an executive branch lawyer should treat Congress's words as an 
opportunity to justify what the executive policymakers already are intent 
on doing, not (as with Jackson in 1940) as the basis for confining any long- 
term damage to the balanced power structure of our Republic resulting 
from executive decisions. . 

The transition from Madison’ principle as an internalized ethic to its 
present status — I will say what exactly I think its present status is shortly — 
can be seen most clearly in the various and sincere efforts to preserve its 
objective that the executive carry out Congress's will. When the law is not 
an internal ethic but, rather, an external demand, ensuring that it is obeyed 
must be external, worked either through its administration by a distinct en- 
forcer or through endlessly detailed specification of rules of compliance. 
The federal Internal Revenue Code becomes the paradigm. No taxpayer is 
expected to accept for himself or herself the code’s main objective, the 
raising of revenue. Quite to the contrary, taxpayers are expected and al- 
lowed to attempt to minimize the code’s success, and that attempt is regu- 
lated by an external enforcer and by the multiplication of rules of compli- 
ance that have to be tweaked unceasingly in response to taxpayers’ endless 
efforts at circumvention. The law is, brazenly, a tool by which the Internal 
Revenue Service tries to lay hands on taxpayers’ money while they use it to 
evade that result. 

What has happened in American public law is that we have assimilated 
the relationship between the executive branch and Congress’s laws to the 
relationship between taxpayers and the tax code. Executive branch 
officials no longer understand the execution of Congress's objectives as the 
fundamental purpose of their part of the government. Statutes are obsta- 
cles or opportunities and, in either case, a factor external to the executive's 
own agenda. 

In saying this, | do not mean to succumb to an undue cynicism. In- 
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deed, I think the clearest evidence of the decline of Madison's principle as 
an ethic lies in what men and women of good faith and intelligence in the 
executive branch have tried to put in its place. As the laws become merely 
external to the executive’s own self-understanding, respect for Congress 
leads to a search for external means of compelling the executive to obey 
Congress. The obvious first thought, at least to litigation-minded Ameri- 
cans, is to enable more and more people to sue the executive on more and 
more issues, so that the courts can play the role of external enforcer. I am 
not going to dwell on that move, important as it is, because it is not gener- 
ally one that executive branch lawyers, with their professional orientation 
toward defending the client’s interests, can endorse. Interesting, however, 
is the intraexecutive analogue: to identify some bit of the executive itself 
as the enforcer—perhaps the Justice Department, vis-a-vis the White 
House, or (as Lincoln Caplan argued in the late 1980s in a widely praised 
book)'* the office of the solicitor general within the Justice Department — 
and expect it to act in a quasi-judicial fashion, setting aside the president’s 
concerns. This produces quite bizarre notions—for example, that it is 
proper for the position the executive takes in litigation to be determined, 
in effect, by essentially anonymous career attorneys rather than by politi- 
cally accountable officials. For our purposes, however, it chiefly shows the 
disappearance of the Madisonian perspective, which assumed that a polit- 
ically motivated and politically accountable executive was at the same time 
capable of good faith in enforcement of the laws. 

Another, very common approach to squaring this circle is the attempt 
by executive branch lawyers to create their own rules governing the execu- 
tive’s dealing with acts of Congress. We did a lot of that in the Clinton 
years, when I served in various capacities in the Justice Department. We 
articulated principles about what the president should and should not do 
with signing statements, we came up with rules to determine when the ex- 
ecutive could act on Attorney General Black’s proviso and decline to en- 
force a statute, we told the president what he needed to consider in decid- 
ing whether he could deploy troops into hostilities in the absence of 
congressional authorization, and on and on. I think most of what we said 
made good sense, and I know we approached the issues in good faith. But 
the whole enterprise was fatally flawed, at least as a solution to the problem 
of how to compel the executive to respect Congress. If the law is not in- 
ternalized, if it is not an ethic, any rules, including the rules the executive 
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itself devises, are necessarily external—once again, obstacles or opportuni- 
ties to be circumvented or used as necessary in the pursuit of the execu- 
tive’s own objectives. The externalization of the law cannot be cabined, and 
it controls how executive officials view their own rules, in the same way it 
controls their approach to Congress's. 

It is only a short step (and probably an inevitable one) from this futile 
search for external constraints to the wholesale adoption by the executive 
of an entirely adversarial view of Congress. Such a view turns Madison's po- 
sition in 1809 upside down: the purpose of statutory construction is not to 
ascertain what Congress willed so that the executive can enforce that will 
but, rather, to ensure the executive’s discretion to do whatever it wishes, 
limited only by what it is politically feasible to claim. I believe that this ef- 
fective repudiation of Justice Jackson’s ideal that “the Executive be under 
the law” made by the legislature is visible in the endless invocation by exec- 
utive branch lawyers of the so-called avoidance canon—the belief that 
statutes should be construed so as to avoid constitutional problems. In a 
world in which Madison’s principle is an internalized ethic, the avoidance 
canon could serve as a means of avoiding the need to invoke Black’s pro- 
viso, by giving as much scope to Congress's purposes as possible within our 
constitutional framework. In a world in which the laws are merely external, 
the avoidance canon functions as a means of denying any force to Con- 
gress’s purposes without shouldering the burden of actually invoking 
Black’s proviso and declaring a statutory provision unconstitutional. 
Where the law is no longer an ethic, it can only be a tool. 

The consequences are serious. Think about Jackson’s 1940 opinion on 
the deal with Britain involving warships for bases. Jackson actually invoked 
a form of the avoidance canon at one point in his opinion, reasoning that a 
statutory provision apparently requiring the president to obtain the con- 
currence of one of his military subordinates before disposing of military 
hardware could hardly have such a meaning in light of the chain of com- 
mand that, as a constitutional matter, gives the civilian president plenary 
authority over the actions of uniformed personnel. The statutory scheme 
should be read, therefore, to vest in the president final authority over the 
issue, while structuring his decision-making process just as any sensible 
president would order it. A contemporary executive branch lawyer, in con- 
trast, would be likely simply to invoke the president’s power as commander 
in chief and his responsibility for national security and to announce that 
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the statutes Jackson worried over would raise “grave constitutional prob- 
lems” if construed to apply to the deal. Therefore, he or she would con- 
tinue, the executive should construe the statutes not to constrain the exec- 
utive’s discretion to make and execute such a deal. In this scenario, the 
statutes (which Jackson found to have precisely the effect of partially inval- 
idating the deal) would effectively be dead letters even as the executive 
claimed that it was applying them. The difference is not one of legal doc- 
trine but one of fundamental vision. 

If I am right in my claim that executive branch officers and lawyers 
bring to their tasks this change in the underlying understanding of their 
role, what is to be said and done? It is not clear to me that the change can 
be reversed. Cultural ideals can die—and perhaps Madison's vision is dead. 
A great deal of contemporary legal, political, and philosophical scholar- 
ship seems implicitly devoted to the proposition that law can only be a tool 
in anyone’s hands. The patently political treatment of constitutional issues 
in many Supreme Court opinions reenforces that assumption in the most 
powerful manner, both in American political life at large and on the ground 
in law schools, where I and my colleagues teach those opinions to our stu- 
dents. Perhaps it is too late, but I choose not to accept that despairing con- 
clusion. President Madison and Attorney General Black and President 
Roosevelt and Justice Jackson—if I read them rightly—are witnesses to 
the existence of a better way. Perhaps one part of a hopeful response to 
this change, one to which academics can contribute, is to remind ourselves, 
our students, and our political culture that the cynical view of the law as in- 
variably a tool is not the only view that men and women of intelligence can 
hold. This might be seen as hero worship, but I am undeterred. Maybe 
some heroes and heroines are just what we need now. 

If it is true, as Justice Jackson said—and | believe it is—that “men have 
discovered no technique for long preserving free government except that 
the Executive be under the law, and that the law be made by parliamentary 
deliberations,” the law cannot become a mere tool without the idea of free 
government becoming a bitter joke. The struggle to find alternatives to the 
fashionable —and politically potent—reduction of law to a mere tool is not 
academic in the invidious sense: it is a struggle to maintain the possibility 
of free and decent government. If freedom and decency are to prevail, we 
must find a way for Jackson’s and Madison’ principle once again to be an 
ethic we share in our hearts. 
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Law, ECONOMICS, AND TORTURE 


oF 
James Boyd White 


It ts common to observe that in the past decade or so there has been a massive trans- 

fer of wealth from ordinary people and the poor to the rich. But it is plain that 
there has been very little effective resistance to this transfer by the majority who are 
disadvantaged by it and who presumably constitute the ultimate power in a democ- 
racy. Why ts this so? 

This is the first question James Boyd White addresses in this essay. 

The second question, seemingly unrelated, has to do with a deep change in the 
understanding of law and its practice, both in the courts, where judicial opinions 
now tend to be written in a dead and mechanical way, and in law schools, where 
there seems to be little interest in or excitement about what lawyers and judges ac- 
tually do and, instead, a focus on questions of policy. Why has this change occurred 
and what does it mean? . 

The third question tn a sense bridges the other two: why is it that there has been 
so little public outrage and outcry at the efforts by the administration to make the tor- 
ture of suspects or captives a normal and legalized part of our governments business? 

In this essay Whites aim 1s to suggest at least preliminary answers to these 
questions, and to a fourth as well: What are we to do about the situation in which 
we find ourselves? 


In our invitation to them as speakers at this conference Jeff and I encour- 
aged the contributors to this volume to talk in whatever way seemed best 
to them, whether or not it happened to comport with usual academic 
styles of thought or expression. I here take advantage of our own invita- 
tion and talk a little differently from the way I usually do, about what I take 
our culture of politics and law to be like at the moment. What I say will 
necessarily be impressionistic and personal, and of course I do not ask you 
to accept any of it on my say-so. 
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Take these reflections, rather, as a question, which is how far your own 
experience, or your own thinking, is like or unlike my own. Perhaps I may 
say that, in the terms suggested by Cathleen Kaveny, I am speaking in 
something of a prophetic voice, not a casuistical one, and it is a fair ques- 
tion for you to ask whether this is justified and, if so, how. 

As I think about the way things are changing under our feet, a series of 
phenomena come to my mind. Maybe they are connected, maybe not. 
‘That is one of my questions. 


MAKING THE RICH RICHER 


The first of these is the response —or more properly nonresponse — of the 
public and the media to the remarkable transfer of national wealth to the 
very rich that has taken place in our lives. | grew up under Eisenhower, 
when there was a 90 percent tax on incomes over one hundred thousand 
dollars (a million dollars in our terms) and a general sense that our country 
was committed to fundamental equality. This was perhaps in part the re- 
sult of World War II, of which people at every economic level bore the 
cost, even unto death. It was clear to almost everyone that we were some- 
how all in this together. The sense of solidarity I mean was expressed both 
in Truman’s desegregation of the military and in his proposed civil rights 
bill, and perhaps it underlies Brown v. Board of Education as well. 

The transfer of wealth to a class of super-rich began modestly under 
Kennedy and has taken off in the past decade. It has been I think a delib- 
erate goal of the Bush administration, but its roots are much deeper in our 
world than that. What concerns me is that in recent years, aside from a few 
harmless op-ed pieces, and a few more substantial articles in progressive 
journals, there has been little real concern about this transfer of wealth — 
certainly not the mass outrage one might have expected. I include law 
school faculties and students among those unconcerned. 


The Consumer Dream and the Ideology of the Market «c# 

My question is this: why has this transfer not been instantly and unani- 
mously resisted by the enormous majority of people at whose expense the 
rich are multiplying their wealth—a majority most of whom are not doing 
well economically, some of whom are doing very badly? 
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This is a matter of mass psychology, and of course I am no expert, but 
I sense here a feeling of helplessness in the face of overwhelming force. I 
think that the concentration of wealth is not in the eyes of most people a 
good thing; they feel rather that nothing can be done about it and that, in 
a world like this, one had better simply look to his or her own welfare, not 
large questions of law and democracy. 

The rules of the game have somehow shifted over the past twenty 
years or so: it seems that one is not to expect equality, or fairness, or com- 
passion, from our society or its government; one is not to expect decent so- 
cial and medical services, or clean air, or a mature response to the immense 
problems of global warming; one is not to expect lawyers and judges to talk 
in an earnest and serious way about what justice requires. These things are 
not going to happen, so don’t waste your energy complaining. It is a kind of 
learned helplessness. 

Obviously I cannot wholly explain this shift, but one factor seems to 
me to lie in the way we have come to talk about the nature and purpose of 
our country, and of human life itself, which is largely in economic terms. 
For the society as a whole the dominant motive is assumed to be the pow- 
erful but empty desire for wealth, without regard to what good or evil that 
wealth might do; for the individual, felicity is defined largely in terms of 
ownership and consumption. The “American Dream” is no longer a dream 
of escape from totalitarian rule and lawless government, as it once was, but 
a dream of expansive, seemingly unlimited, getting what you want. Of 
course this way of talking has no place for democratic government — for 
that requires action, judgment, responsibility, not mere consumption. 

This way of imagining life is not only an empty and trivializing image 
of human experience; it hides the crucial truth that what the consuming 
economy in fact creates is not just more opportunity for consumption but 
power, power in the form of wealth. And great wealth gives great power. As 
the government withdraws from the regulation of the economy, which it 
has been doing for decades now, its place is taken by private individuals or 
private organizations which have immense power over the lives of all of us. 

The rhetoric supporting this movement speaks of government as the 
enemy, and of the market as freedom for us all. But the power that is cre- 
ated by the disparity of wealth is real power, and unlike governmental 
power, it is for the most part not shaped or guided by law and democracy. 
The owners and managers are not elected by the people, not subject to the 
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Constitution, not supposed—or sometimes even allowed—to be moti- 
vated by any ideal other than the acquisition of wealth and power, and usu- 
ally not responsive to argument or complaint. ' 

This arrangement is implicitly—and sometimes explicitly —defended 
by the argument that this power actually is subject to the control of the 
people, not through government, but through what is called the discipline of 
the market, which, the argument runs, is both more efficient and fairer than 
regulation through law. But the market cannot be a substitute for demo- 
cratic government: it has no place or role for any of the institutions through 
which government works, or for the kind of public deliberation, thought, 
and argument by which those institutions live; it works not by the principle 
of “one person, one vote” but by the very different principle of “one dollar, 
one vote”; and it simultaneously generates and obscures immense imbal-. 
ances in wealth and power. The market contains no check on the drive to 
unlimited economic expansion, a drive that is proving to be suicidal, threat- 
ening the living planet upon which everything we are and do depends. 

Those who argue for “getting the government off our backs” are really 
arguing for the transfer of power from a democratically responsible gov- 
ernment to a regime without any democratic legitimacy at all, indeed with- 
out any governing rationality. 

The consumer dream of our culture teaches us that we have no re- 
sponsibility, no capacity for action, no right to demand meaning in our 
work and lives, and no obligation for the welfare of others. It induces the 
sense of learned helplessness I referred to earlier —which is exactly the op- 
posite of the kind of vigorous independence and competence upon which 
democracy depends. 


Advertising and Propaganda «c¥ 
One particularly strong feature of the culture of consumption is an im- 
mense and relentless campaign, so pervasive and so normalized as to have 
become invisible, to persuade the public to accept and act on its premises. 
I refer here to the world of consumer advertising, especially to its apothe- 
osis in television. This kind of advertising persuades people not only to buy 
this or that item but more importantly, to accept and live by the whole in- 
fantile dream of the consumer economy. It is only in a narrow sense that 
advertisements compete with each other; in a deeper way they reinforce 
one another constantly.’ 

Even more disturbingly, this kind of advertising has a direct analogue 
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in the way in which national politics proceeds, for it has become accepted 
that a political campaign is run like an advertising campaign—though a 
better word for this cultural form, given its connection with state power, 
would be propaganda. 

Both propaganda and advertising are marked by the desire to manipulate 
others through the use of slogans and clichés and images, sound bites and 
buzzwords. As they become widespread—active and present in our minds 
and speech—both forms of speech tend to destroy in us the capacity for in- 
dependent thought and expression upon which self-government depends. 

One characteristic of both forms is that nothing is meant, everything 
is said for the moment, all on the assumption that the people who make up 
the audience have no memory, no capacity for critical thought. We are in- 
vited to join a world where thought is not possible.’ In neither domain— 
the consumer economy or the world of politics and government —are we 
defined as responsible participants in a world of shared life and action. 
Rather, we are manipulated objects of an empire. 


The Fact of Empire «c# 

So here is my rather glum conclusion: My intuition is that the reason we do 
not rebel at the immense and unfair transfer of wealth, and all that is asso- 
ciated with it—from golden parachutes for failed CEOs to sixty-millon- 
dollar bonuses for successful investment bankers — is that in some sense we 
do not believe that we really have democracy at all any more, at least in the 
sense in which we once thought we did.* Democracy and its law are based 
ona vision of fundamental equality among human beings, and neither can 
survive in a world in which equality is systematically denied by such dispar- 
ities of wealth and power. Under these conditions the best we can have is a 
series of contests among the powerful resolved by plebiscites. 

I believe we have become to a large degree the subjects of an oligarchy, 
an internal empire. By empire here I do not mean just the cultural forces, 
strong as they are, that make up what Simone Weil calls an “empire of 
force,” but an actual political reality in which unelected people rule much of 
our lives. Their object is to extract as much economic value as possible 
from the earth and the oceans and the air, and from the labor—and unem- 
ployment—of billions of people. 

This empire has co-opted many of us—perhaps all of us—who might 
be its critics, because we to a large degree benefit, though in a relatively 
small way, by the same policies that enrich the super-rich. We eat at ex- 


270 «‘¢# Law AND DEMOCRACY IN THE EMPIRE OF FORCE 


pensive restaurants, and take trips to Europe, and buy expensive suits. So 
do the reporters for the Washington Post and the New York Times. There is 
in our world almost no voice for the poor, which is perhaps a third of our 
nation. The New York Times does of course take positions of concern for 
the poor on its editorial pages. But its “Arts,” “Style,” “Escapes,” and 
“Travel” sections, and the advertising in its Sunday magazine, all with one 
voice affirm the value of wealth and consumption and the world of radical 
inequality they create. 


Democracy at Work <# 

Having painted this distressing picture, | want to affirm that in my experi- 
ence there is a remarkable force of another and opposed kind in American 
life—not much seen in the media or in the world of national politics—. 
which | would call a natural readiness for self-government. We see it in lo- 
cal politics all the time, in elections for the school board, say, and in home- 
owner associations and other private groups. This is the world where we 
know how to create an organization—with president, vice president, trea- 
surer, secretary—which is subject to bylaws and a statement of purpose, 
and whose meetings follow Roderts Rules of Order. We know how to live in 
the space it defines: how to hold meetings and reach decisions and live 
with them even when we disagree; how to define our common values and 
purposes and try to live by them. 

But this capacity for self-government—perhaps our greatest national 
treasure —is simply not much visible either in the ways I see the nation de- 
scribed in the media or in the ways politicians and officials talk about it or 
in the way I see the national government functioning. Congress, for exam- 
ple, does not seem to work as I describe the school board working, in a real 
way, with real debates and real decisions: all too often it seems to be only an 
image or phantasm of itself, a pretense of government, in which almost 
nothing is ever said that anyone means. What one hears is almost always 
calculated and shaped, as a piece of advertising is shaped, by asking what 
will work with the audience one is simultaneously flattering and manipu- 
lating. This is sometimes even true of judicial opinions. 


THE ABANDONMENT OF LAW 


My second phenomenon—perhaps you perceive it too—is the experience 
of reading certain Supreme Court opinions which seem evidently written 
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by clerks and not much rewritten by the justices.> These opinions seem to 
speak in no one’s voice, without seriousness, without a sense of responsi- 
bility for what is done or said, as though deciding the case and explaining 
the decision were empty exercises. 


The Courts and the Law Schools «e 

Such opinions do not seem to me in any way to reflect, as | was taught an 
opinion should, a deep struggle to determine the meaning of the relevant 
legal authorities—and in the process to find one’s own mind growing and 
learning—but rather express a largely unexamined judgment one way or 
the other as to the result of the case, often based on rather crude previous 
commitments of a political kind, which are not tested in the crucible of 
thought and argument.® This kind of formulaic jurisprudence does not ex- 
pose the true reasons and thinking of the Court, and subject it to criti- 
cism; and it does not produce texts that can be read with the kind of care 
and attention we are used to giving texts in the law. 

For a comparison, let me suggest you look through a volume of 
Supreme Court reports from forty or fifty years ago. The difference is 
striking: here we have distinctive voices, distinctive minds working seri- 
ously, responding to each other, trying to say the truth as they see it. Of 
course they are subject to frailty, as we all are, but at their best they are en- 
gaged in a process of self-education, and the education of the public as well. 
Just to list the names is to invoke a different world. (In 1962, for example, 
when I was in law school, the justices were Black, Frankfurter, Douglas, 
Clark, Warren, Harlan, Brennan, Stewart, and White. These are re- 
spectable people by any measure.) 

1 also see a turning away from the law in law schools themselves, which 
have in some ways become closer to “think tanks” or public policy insti- 
tutes than the schools of professional training I once knew. In casebooks 
the cases are often reduced to paradigms meant to facilitate argument 
about theory, rather than seen, as they occur in practice, as complex chal- 
lenges to the mind, in which law interacts with facts, facts with law, differ- 
ent laws with different laws, and all these things with our developing sense 
of justice. Rather, the main interest seems to be in questions of policy and 
theory abstracted from the life of the lawyer or judge. 

I was taught that the central legal questions, for lawyer and judge alike, 
are these: What texts should count as authoritative, and why? What do 
they mean, and why? What weight should be given to the judgment a text 
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reflects, and why? How in the light of all these things, and in the context of 
the present, should the case be decided? Of course lawyers will disagree on 
the merits of all these questions, but they will agree in affirming a world in 
which power is distributed, regulated, reviewed. 

The tendency I mean is manifest perhaps particularly in what is called 
“law and economics,” but not only there. It runs through the ways in which 
scholarship is evaluated and it shows up in our almost total silence about 
law teaching. When I went into law teaching it was with great doubt about 
whether | would ever write anything, but with great confidence that the 
teaching of law was itself an activity—an art with a meaning—that could 
occupy a mind and justify a life. | wonder if anyone thinks that today. 

A system of policy critique of the kind that is at work in our law 
schools may make useful discoveries, but such a system cannot perform the. 
functions of law itself. Neither economics nor sociology nor psychology 
nor any other field can address, let alone resolve, the distinctive legal ques- 
tions about the identity and meaning of authoritative texts and about the 
degree of deference due the judgments of others.’ Taking economics as my 
example— though the same point could be made about any other field—I 
would say: One cannot do law in the language of economics, or economics 
in the language of the law. To try to do either would be as ludicrous as try- 
ing to do science in the language of religion, or religion in the language of 
science.* 


Cost-Benefit Analysis «# 

My sense of what has been happening is well exemplified in two brief pas- 
sages by Judge Richard A. Posner. In the first, discussed in another context 
by Jed Rubenfeld, Posner is writing in favor of what he calls “pragmatism,” 
meaning the decision of legal cases by a judicial balancing of costs and 
benefits. The only reason for attending to prior legal texts, in his view, is 
that to disregard them would have social costs, and these costs should be 
taken into account by the person with power. 


The point is not that the judge has some kind of moral or even polit- 
ical duty to abide by constitutional or statutory text, or by precedent; 
that would be formalism. It is merely that continuity and restraint in 
the judicial function are important social goods, and any judge 
proposing to innovate must consider not only the benefits of the in- 
novation but also the costs in injury to those goods.” 


Law, ECONOMICS, AND TORTURE ‘¥ 273 


To me this misunderstands the nature of both law and democracy, includ- 
ing the obligation— moral, political, and legal—to respect the authority of 
legal texts and the fundamental principle of separation of powers. In the 
world called into being by this passage law would lose its essential meaning. 

More recently, in a letter to the New York Review of Books, responding 
to a critical review by Professor David Cole of his book Not A Suicide Pact, 
Judge Posner said that Cole must realize that his civil libertarian principles 
“are not the product of ‘text, tradition, and reason’ since equally capable le- 
gal thinkers hold opposite views.” Posner continues: 


This is possible because there is no consensus on what methodology 
to use to resolve constitutional disputes and because text, tradition, 
precedent, and reason so often tug in different directions. ... Realism 
requires recognition that constitutional decision-making at the high- 
est level (The US Supreme Court) in the most difficult cases is driven 
in the main by policy judgments based usually on just the kind of bal- 
ancing that Cole deplores. Or pretends to deplore; for I imagine au 
fond the reason he dislikes the administration’s counterterrorism 
measures is that he thinks they impose greater costs, in harm to civil 
liberties, than the benefits they confer in reducing the risk of further 
terrorist attacks. The rest is rhetoric." 


This passage adds to the misunderstanding expressed in the first. Together 
they represent with great clarity the state of affairs I am trying to define. 
Of course the meaning of the authoritative texts of the law is often highly 
arguable in a range of cases. But that does not mean that we can dismiss 
them as useless, or that in the zone of disagreement we are free to apply 
whatever version of cost-benefit analysis, or other method or theory, hap- 
pens to appeal to us. What Posner contemptuously dismisses as “rhetoric” 
is nothing less than the entire world of law: its structure of authority, its 
democratic basis, its creation of a constituted government based upon sep- 
aration of powers. In its place. he proposes a view that all that matters is 
power, a view in which not only is there no need to respect the opinion of 
another, there is no way in which this can be done. 

Indeed there is something deeply incoherent in Posner’s view, for how 
is the question to be answered, Whose calculation of costs and benefits is 
to count? Apparently the judge’s; but the position that the judge occupies, 
and upon which Posner relies, does not reflect some present judgment of 
costs and benefits, but rests upon law in the sense in which I have been de- 
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scribing it: the democratic allocation of function to decide, within limits 
and subject to guidance and review. To say that some judgment of better 
and worse lies behind this legal structure —including the obligation to re- 
spect the judgments of others and to engage in good-faith legal debate 


when, as often, the meaning of the texts is arguable —is to say nothing at 
all. 


What Law Can Be <# 

I have a sense, then, that law itself is being eroded and transformed, just as 
I said earlier democracy is being eroded and transformed, and in both cases 
in the service of what I have called the empire. This fact has a tragic qual- 
ity for me because the law by its nature should be a strong force of resis- 
tance to the principles of empire, a strong force of defense for democracy. 

For the law is built at its foundations upon the principle of separation 
of powers, not their merger into a single force. In this, it is the opposite of 
empire. In our law every institutional actor must acknowledge and respect 
judgments made by others: the legislature must respect the judgments ex- 
pressed in the constitution, the courts the judgments of the legislature, 
lower courts the judgment of higher courts, and so on. This means that the 
lawyer never addresses a person who has all the power. Both lawyer and 
judge constantly turn to other texts, composed by other persons, who have 
made judgments on the questions in the case which they are bound to re- 
spect. 

It is crucial that the texts that our law invokes as authoritative, and to 
which the judges and lawyers pay respect or deference, all rest in some way 
upon the authority of democratic institutions. They are statutes passed by 
elected legislatures, or opinions issued by judges appointed by elected gov- 
ernors, or contracts written by the parties themselves, and so on. In affirm- 
ing the value and validity of its own processes the law is thus always affirm- 
ing democracy."! 

The law is not a closed system, operating behind locked doors, but is 
connected in hundreds of ways to our democratic culture. To disregard this 
structure of authority and to replace it with a theory—whether philo- 
sophical, political, or economic in kind—is to erode our democracy at the 
root. For in the world of theory the rightness of the result depends upon 
its congruence with the theory in question, necessarily a theory without 
any basis in democratic authority but resting solely upon the commit- 
ments of those who are persuaded by it: the community of believers. 
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At the simplest level, what the law teaches is that we live in a world in 
which different people can have different, decent, and reasonable views; 
that we need a way to respect these views and judge among them fairly, that 
is, openly and honestly; that the world constructed by the law is one that 
distributes the power to decide such questions differentially to various 
public and private agents—so that even if we lose this case, or this issue, we 
have a residue of autonomy and freedom; and that, all this being true, we 
cannot fairly and rightly decide disputes by reference to theory, or to our 
own estimate of costs and benefits, or to the sorts of clichés and buzz- 
words and slogans that characterize much political talk. The law, at its best, 
improves our thought and our language. What has been happening to law, 
however, is that it is becoming an instrument of empire, and in the process 
losing its essential character. 


TORTURE 


My third phenomenon is the public response—or once more, the nonre- 
sponse—to the recent efforts of the administration to legalize what any 
sensible person would call torture—certainly if he or she were subjected to 
it—and the related effort to remove from all protections of the law a class 
of human beings selected by officials as “enemy combatants.” Of course, 
there are honorable exceptions in the bar and in the public world, but 
there has not been what there should have been, a universal public outcry 
of a sort that would have driven the beast of torture off the field of our 
shared life. 

This has haunted me more than anything else. Not so much because 
American soldiers have on occasion beaten, abused, tortured, and killed 
people they have captured. Those are terrible things, but war always in- 
cludes them, just as it includes the incineration of little children, the rape 
of women, the purposive destruction of life itself. What is new here are the 
efforts to make torture part of the approved business of government, 
claiming for it the authority of law, and to establish the existence of a class 
of persons under the control of the government who are completely be- 
yond any protection of law. 

To connect this image with what I said about the state of legal think- 
ing, I think we hear an all-too-familiar voice in the famous “torture mem- 
orandum” composed by Jay Bybee, now a federal judge:"” it is written in me- 
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chanical and conclusory terms, as though a routine legal analysis of a rather 
empty kind could simply be used without thought and without question to 
justify human torture. There is no sense of a person in the prose, no one 
making judgments for which he is responsible. It troubles me to think, as I 
do, that this is a voice tor which we who teach in law schools may be espe- 
cially responsible. 


The Propaganda of Torture « 

Part of the reason for our supine lack of response is our habituation to the 

sort of advertising and propaganda I have mentioned, for which the fears 

generated by the events of 9/11, and unceasingly stimulated since, provide 

strong nourishment. According to this thin and inadequate form of think- 

ing, there is an ineradicable line between “us” —the good people of Amer-. 
ica under unjustified and aggressive threat—and “them,” those others 

whose torture or “severe interrogation” is in question. Why should we care 

about what happens to them? They are the enemy, or at least irredeemably 

“other.” 

But of course they are not these things in fact: they are fellow human 
beings, some of them citizens of our country. They are selected for torture 
or abuse not by some foolproof process that will identify without error the 
“bad,” whoever they are, but by who knows whom, acting on who knows 
what information, and with who knows what motives, with all this hap- 
pening behind a deliberate screen of secrecy. 

The central principle of democratic government is official responsibil- 
ity, and here that is entirely erased. No one stands up as the one who has 
made the crucial decisions; no one in the public even knows that most of 
them have been made. 

The fate of Guantanamo prisoners who were returned to their own 
countries is instructive. Almost all of them were released after investiga- 
tion by their home governments, it turning out that many of them had 
been seized without any justification at all by persons seeking a bounty of- 
fered for the identification of “terrorists.” Only a handful were tried in 
their home countries and at the time of this writing none of those had 
been convicted of any crime.' 

Even if someone is in fact an “enemy,” that of course does not justify 
his torture. Maybe he has to be killed, if he is shooting at you, but when 
captured, he should be treated humanely and with dignity, as we hope our 
soldiers will be treated when they are captured. 
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The “Need for Information” <c 

It is sometimes argued that torture is justified by the need for “informa- 
tion.” This argument works by another specious form of thought, which, 
when added to the first, seeks to establish a sense of necessity that will re- 
move torture from the moral sphere almost completely. The form of 
thought I mean is captured in this question, repeated endlessly in the me- 
dia and even in classrooms: if you knew that there was an atom bomb 
somewhere downtown with a timer ticking wouldn’t you torture the 
people who knew about it to make them tell you where it was, or how to 
disarm it? 

The question seems to pose a serious problem of moral thought, but, 
like many such hypotheticals, it is not real. You can never “know” there is 
an atom bomb, or a timer ticking; and you can never “know” that you have 
one of the “people who know about it.” The facts assumed by the hypo- 
thetical never exist in any individual case. And even if there were one such 
case that would do nothing to justify the hundreds or thousands or tens of 
thousands of cases in which we have engaged in torture. The question 
about the ticking bomb invites us to live in a false world—the world ulti- 
mately of advertising and propaganda—not the real world. 

The unreal hypothetical is used not to support the proposition that it 
might possibly support, namely, that in a wildly rare and dramatic case one 
would use torture, but something very different, namely, that torture itself 
should be evaluated simply by weighing the costs and benefits of the prac- 
tice. “You believe in torture in one case in a million,” we are being told, 
“therefore you can have no objection to our regular use of torture as an in- 
strument of policy, under whatever procedures and standards we choose.” 

The logic of cost-benefit analysis is epitomized in the ticking-bomb 
case, but it runs far more widely and deeply in our culture than that hypo- 
thetical. All of the practices of abuse and inhumanity rest upon the same 
claim, that “national security” or the “safety of the nation” require it, an in- 
vocation of “cost-benefit analysis” that typically reflects no analysis what- 


ever. 


Irrationality «ct 

Despite its claims to a high degree of rationality, the kind of cost-benefit 
analysis that is so often offered as an alternative to legal thought in fact 
tends not to the rational but to the irrational." It is a long-standing truism 
in the critique of “balancing,” for example, that the outcome is often de- 
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termined by the way in which the interests are articulated. Are we to define 
the question as the “safety of the nation” versus “this person’s desire to 
keep this piece of information to himself”? Or as “the value of this piece of 
information” versus “our system of government under law”? The outcome- 
shaping characterization is of course often driven by desire, perhaps un- 
conscious desire, for a certain result. In this sense the designation of costs 
and benefits, seemingly so rational, is often in the end not that at all. 

And who is to quantify the danger that terrorism presents? The incan- 
tation of the phrase “national security” is offered as a universal acid that will 
erase everything except the fear that it stimulates. This talk about over- 
whelming necessity fails to address the obvious questions—obvious to a 
lawyer, that is: Who shall determine whether such a necessity exists? Under 
what procedures and standards? Subject to what review? These are the core - 
questions of legal thought, and they are by this logic erased. For to take 
those questions seriously would be to invoke the whole apparatus of law as 
we know it. This cannot be allowed to happen, if one agrees that the im- 
portance of national security—as defined by whom? —is of infinite impor- 
tance, because it would limit the power of the government to “protect us.” 

It cannot be allowed for another reason, I think: namely, that torture 
cannot in the end be legalized. It cannot bear the light of day, but must go 
on behind locked doors in unmarked buildings, in mysterious and un- 
known places reached by darkened airplanes, and carried out by anony- 
mous interrogators and their anonymous assistants. The cost-benefit 
analysis must not include, because it cannot do so, the reality of the torture 
itself, the evil it does to the tortured and to the torturers alike. 

The corrosive effect of “cost-benefit analysis” here is even worse than 
I have said. The question presented by the ticking-bomb case is whether 
the “known” existence of the ticking bomb would justify torture. But of 
course such a bomb may in fact exist though unsuspected by us; if so, it 
presents exactly the same real-world danger as if it were known; does that 
not justify the use of what is euphemistically called “extreme measures” to 
find out? Indeed anyone may know something that is of comparable value, 
perhaps without even knowing how important it is. The true need for in- 
formation is just as great in those cases as in the ticking-bomb case itself. 
To think in terms of a single value that trumps all others, here “national 
security,” is a form not of rationality but irrationality, ultimately a kind of 
insanity." 

The logic at work here leads to universal spying, universal wiretapping, 
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universal torture, limited only by whatever costs are perceived by the perpe- 
trator —or, more accurately, by the superior officer who in the comfort of his 
or her own office orders the perpetrator to torture. And this line of thinking 
not only justifies torture; it would justify anything. It erases not only protec- 
tive legal rules, but the inherent protections of legal thought itself. 

Once you start on a process of interest balancing in which one of the 
items is of potentially infinite value you have committed yourself to an im- 
possible world of paranoia, not law—a world like the world of human slav- 
ery—in which one value cancels all others, in which appetite, as Shake- 
speare says, becomes a universal wolf and at last eats up itself.'° 


Democracy and Empire <¢ 

The spring from which I think all these evils flow, including our incapacity 
to resist them, is the fact that at some level we know that we in this coun- 
try are running an empire —an external one as well as the internal one I de- 
scribed earlier. And we know, I think rightly, that it is not possible to run 
an empire on the assumptions and aspirations of democracy under law. 
The very idea and existence of the empire depends upon a line between 
“us” and “them”—we, the rulers who have the power, and they, including 
our own citizens, the ruled, who are subject to it. In the eyes of the empire 
the ordinary people of this country have no different status from foreign 
nationals: all are subject to the same imperial regime. Our nation is on its 
way to becoming a third-world country politically as well as economically. 

But the fact that we have become an imperial nation, internally and 
externally, is something no one can bear to admit, for it contradicts our 
deepest principles. It is I think at bottom our need to deny this fact that 
makes us so ready to submit ourselves and our judgments to slogans, 
clichés, and falsehoods—to live in the false world of advertising and pro- 
paganda. 

This perception about empire, if I am right, connects my three 
themes: the concentration of wealth in the hands of the few, the transfor- 
mations in what we mean by law, and the acceptance of torture. The anti- 
democratic principles necessary to the functioning of the empire with re- 
spect to the outer world also become the principles by which it functions 
internally, and if these are inconsistent with law, we are implicitly told or 
shown, law itself must change its character. To try to be democratic at 
home and function as an empire abroad would make a mockery of the 
principles of equality and justice under law that are essential to what we 
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mean by democracy. An empire by its nature denies the fundamental prin- 
ciple of human equality and requires dominance and subjugation, wher- 
ever it reaches. 

Although this is not often said explicitly, I think that in both its forms 
the subjugating power of the empire is supported by the same implicit ar- 
gument, namely, that the simple fact of immense power imbalance not 
only justifies empire but requires it. As a nation we are so powerful, the ar- 
gument runs, that we are simply not subject to the constraints of law and 
justice; likewise the rich and the super-rich — individuals and corporations 
alike —are so powerful that we cannot imagine demanding fairness from 
them or insisting upon equality with them. In both cases the fact of gross 
disparity overwhelms the hope of equality by declaring it impossible. 

This is a modern version of a very old argument, seen (and rejected) in 
both Plato and Thucydides, namely, that justice is a proper topic of 
thought and argument only among equals. Where there is disparity of 
power those who have it will do what they want, the Athenians tell their 
victims in the famous Melian Dialogue; the rest must submit or die, and 
there is no point in pretending otherwise. The Athenians in this way seek 
to justify their refusal to recognize any constraint upon their power to kill 
and enslave all those who have rebelled against them. They claim to be be- 
yond the reach of justice or its language. 

I see in our own empire a similar claim—externally, on behalf of the 
nation with respect to other nations; internally, on behalf of the rich with 
respect to the people. The very fact of power of this scale and magnitude is 
implicitly said to make law and democracy impossible; and, as I have been 
arguing in this essay, we tend to believe the claim, without quite knowing 
that we do so. 

In this context what Thucydides himself shows and says is of real in- 
terest. He demonstrates that the world of city-states in fifth-century 
Greece is regulated by a genuine international law, seen not as the com- 
mand of some supranational sovereign but as the product of convention 
and agreement among the relevant states. He shows us how this system 
works in a real way, without any sovereign power; how it can be destroyed 
by a state (Athens) that has amassed so much power that it believes it can 
disregard the law and justice itself; and how this destruction leads eventu- 
ally to the destruction of the superpower in question—which without law 
and justice cannot think rationally or sensibly about its own character, its 
own interest, even its own ambitions.'” 
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As Thucydides tells the story it is a true tragedy, for Athens has no real 
alternative. The international legal system of that day presumed the equal- 
ity of the states, which the power of Athens itself destroyed. For us, how- 
ever, there is a solution, for in the intervening centuries humanity has in- 
vented the rule of law—equality under law, equality as an achievement of 
law. Instead of claiming immunity to law, the strong in our world should 
make every effort to affirm their allegiance to law, and to the fundamental 
equality that law and democracy together assert. To make the affirmation 
meaningful, they should accede to law especially where they have the eco- 
nomic or military power to repudiate it. For it is ultimately upon law and 
justice—both among nations and within our nation—that our strength, 
our very identity, depends. 

This history teaches us that where there are immense imbalances of 
power the powerful should not reject with contempt the claims of law and 
justice, as the Athenians do, but quite the reverse. It is precisely at the 
point where one nation or group has the power to disregard such claims 
that it is most important, for the powerful themselves and for the rest of 
the world, that they cheerfully submit to them. In the end, it is not just the 
weak who need the rule of law and the claims of justice; all of us do. 


NOTES 


1. For discussion of the debate at the American Law Institute on corporate pur- 
poses in the 1980s, see my “How Should We Talk about Corporations?” in From Ex- 
pectation to Experience 111-23 (2001). 

2. It is worse even than that. As I was preparing this essay, I saw references in the 
newspaper to the fact, if it is a fact, that virtually all the ads in the broadcast of the 
Super Bowl contained violence against human beings. To connect this theme with 
my next, the torture of human beings, I am told that the number of incidents of 
torture on mainline television programs has escalated enormously since our gov- 
ernment began its campaign to legalize torture. 

3. Here I think of President Bush’s to me astonishing remark when he was chal- 
lenged about Guantanamo on a trip to Europe. He said that “he would like to close 
the camp and put the prisoners on trial” —as though there were some other person, 
say the president of the United States, who had created Guantanamo in the first 
place and was now keeping him from closing it (New York Times, 8 May 2006, A17). 
A similar effect is achieved by the arguments of government lawyers that such prac- 
tices as the repeated suffocation known as “waterboarding,” electrical shocks, deaf- 
ening noise, sleep deprivation, threatened attack with dogs on naked prisoners, and 
so on are not “torture” but only “cruel, inhuman, and degrading,” which enables 
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them to say, with all apparent sincerity, and as if we could possibly believe such a 
thing, that they are opposed to torture too. 

4. I think here of the response of the public and the media to the 2000 election 
and the Supreme Court case Bush v. Gore. Whatever one’s view of the merits of the 
election and of the judicial case, there was at stake here the integrity of the elec- 
toral process itself, raising the question whether, and in what sense, we live in a 
democracy. I would have thought nothing would have engendered more alarm and 
criticism and conversation than such a crisis, especially among lawyers. (Compare 
the popular resistance seen recently in Mexico to a challenged national election.) 
But we seemed simply to accept what we were told, as if it did not matter much to 
us. I include most law schools and law teachers in that “we.” Of course there were 
some articles on the subject, but I hardly heard the matter discussed, and certainly 
not as an important matter on which we as lawyers and law teachers had a special 
responsibility to speak. Why was this? Was it because in a deep sense we did not 
think we had a democracy any longer? 

5. I should say that I do not include all opinions or all justices in this criticism. 
Justice Souter in particular seems to me to adhere to high standards of legal think- 
ing and judging. Likewise, I do not mean to criticize the clerks by what I say: they 
are not deciding the cases and cannot be expected to explain with any authenticity 
why someone else is doing so. All they can do is what they do, which is to produce a 
set of canned arguments, like those in a typical law review note, in such a way as to 
tilt the balance in the direction their justice has ordered. 

6. For one example, see the opinion of the Court in Free Speech Coalition v. United 
States (535 U.S. 234 (2002)), discussed in my Living Speech: Resisting the Empire of Force 
143-60 (2006). This opinion, by Justice Kennedy, seems to me very poor; but some 
of his other work is distinguished, especially the joint opinion in Planned Parenthood 
v. Casey (505 U.S. 833 (1992)), analyzed in my Acts of Hope: Creating Authority in Lit- 
erature, Law, and Politics 153-86 (1994). I would also include the bombastic and bul- 
lying tone of some opinions, full of self-certain contempt for those who think dif- 
ferently. Both kinds of opinions seem to me to move in the direction of 
abandoning a central principle of law, the principle of responsibility. 

7. My colleague Philip Soper has built a whole ethical theory on what he has 
learned from the law’s practices of deference. See his An Ethics of Deference (2002). 

8. Not to say that there is no place for economics, or other disciplines, in the law. 
Of course there is, whenever the discipline has something to teach the law, which 
is very often indeed, from the use of expert testimony on questions of engineering, 
for example, or matters of historical fact, to the way in which psychology can illu- 
minate anti-social conduct or the nature of insanity, to the way in which sociology 
can demonstrate the existence of social conditions that call for our response. But in 
no case can the language of the external discipline substitute for that of the law; it 
must be translated into it, an activity that requires its own complex art. 

What economics should do is to accept and welcome its place as one language 
among many, one way of thinking among many, each of which has its own contri- 
bution to make. A central task in addressing any serious problem is that of assessing 
the resources and limits of each available method. In the law, it is the law that has 
this task, just as in history, it is history, in psychology, psychology, and so on. The 
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problem of economics as practiced in law schools is in this sense a problem of writ- 
ing and translation. For elaboration of this point, see my Justice as Translation 76-79 
(1990). 

9. Richard A. Posner, “Pragmatism versus Purposivism in First Amendment 
Analysis,” 54 Stanford Law Review 737, 739 (2002). See Rubenfeld’s response in id. at 
753: 

10. Richard A Posner, letter to the editor, New York Review of Books, 1 January 
2007, 63. 

1. The law is a system of thought and language that is open to others —in prin- 
ciple to all others—and is in this way as well deeply democratic in nature. In any le- 
gal case a whole field of knowledge and expertise may become relevant, from engi- 
neering to sociology or psychology to history or medicine. The law is committed to 
learning what it can from these systems of knowledge. Likewise, especially under 
our jury system, our law has a commitment to the validity and value of ordinary 
language, the language of the citizen as such, for it must always be ready to be 
translated into that language, particularly in jury instructions and in closing argu- 
ments. The awareness that at some time the law will have to make sense to ordinary 
people is a discipline that erodes what might otherwise be the hermetically sealed 
overconfidence in the specialized language of the law and undermines the tendency 
to professional hierarchy. 

12. Jay S. Bybee, Memorandum for Alberto R. Gonzales, Counsel to the Presi- 
dent, Re: Standards of Conduct for Interrogation under 18 U.S.C. Sections 
2340-2340A, 1 August 2002, in Mark Danner, Torture and Truth: America, Abu 
Graib, and the War on Terror (2004). For a fine analysis of the legal issues addressed, 
and not addressed, in this memorandum, see Jose Alvarez, “Torturing the Law,” 37 
Case Western Reserve Journal of International Law 175 (2006). 

13. See the Associated Press story by Andrew O. Skelsky in the Detroit Free Press, 
16 December 2006, 6A. 

14. In this context I would like to call attention to one of the most systematic 
and extensive efforts to use cost-benefit analysis to decide what to do about a social 
problem, namely, the Report of the Commission on the Third London Airport (1971). 
The question at issue was where the third major airport near London should be lo- 
cated, and the matter was subject to exhaustive analysis of social costs and benefits. 
To the extent possible these were determined not by fiat but by market transac- 
tions, which were used to establish the cost of travel time to the West End, the 
value of green spaces to a local community, and so on. The Commission concluded 
that the airport should be located in the only green area between London and 
Birmingham. This result depended, as the dissenter pointed out, upon a particular 
calculation of the value of travel time, which if modified only slightly would have 
sent the airport to estuary lands east of London. 

So which calculation was right? And how do you determine the value of green 
land to a neighboring community or of a Norman church to be destroyed by the 
bulldozers? The study was defective in another way, the dissent argued, for it failed 
entirely to address the social benefits of locating the airport to the east that would 
arise from investment and expenditure in this relatively poor area, and contribute 
at least in some measure to the righting of the imbalance between East London 
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and West London. What the majority said in response amounted to an expression 
of fear, that the longer travel time to the eastern location might lead American 
travel agents to skip England altogether and pour their customers, and their 
money, into Germany or France —a fear that was not given a number, as could not 
rationally have been done. The final fillip is that it was finally decided that there was 
no need for such an airport at all. (Actually in recent years the airport at Stansted, 
one of the original candidates, has been more widely used, mainly for European 
travel.) 

In the context of what faces us today, this kind of analysis may lead, as perhaps 
it has, not only to conduct that is immoral and wrong, as in the torture carried out 
by our government or with its consent, but to conduct that actually has the oppo- 
site of the intended effect, as our torture and abuse may indeed also have done. All 
this is done in the name of national security, but it may well be that our lawlessness 
is making us less secure —as well as having the “social cost” of turning us into a na- 
tion that tortures. (Unless the real reason for the program of torture is not to get in- 
formation at all, but to define us as a lawless and torturing nation in the hopes that 
this will make people fear us.) 

15. Dennis v. United States (341 U.S. 494 (1951)) shows this process at work, as does 
Barenblatt v. United States (360 U.S. 109 (1959)). 

16. I mention slavery because something similar is at work in the logic of the 
torture cases, including a repudiation of the essential principle that our law is neu- 
tral as to persons. We now have a class of persons who are not persons under the 
law, without a right to lawyers, judges, or appearances in court, without a right to 
any regular proceeding, presided over by a neutral judge, in which they can see and 
question the evidence against them. They may be tortured or killed, in the govern- 
ment’s view, without any recourse other than that which happens to be afforded, or 
not, by the administration in its mercy. This is an image of power that is profoundly 
imperial, restoring at a stroke a vision of a king beyond law that precedes the Magna 
Carta, a vision that may have no formal antecedents in European or American his- 
tory except those of the totalitarian states of the twentieth century. These people 
are “enemy combatants” because some unnamed person, on the basis of unrevealed 
evidence or rumor, has decided they are. They are the juridical equivalent of slaves, 
but without even the few protections granted by the law of Mississippi or Alabama 
in the early nineteenth century. 

17. For fuller discussion, see my When Words Lose Their Meaning 59-92 (1984). 
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